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California 

AGENCY:  Economic  Regulatory  Ad¬ 
ministration.  Department  of  Energy. 

ACTION:  Pinal  rule. 

SUMMARY:  The  Economic  Regula¬ 
tory  Administration  (ERA)  of  the  De¬ 
partment  of  Energy  (DOE)  hereby 
adopts  three  modifications  to  its  De¬ 
cember  8,  1977  amendments  to  the  do¬ 
mestic  crude  oil  entitlements  program 
as  that  program  relates  to  crude  oil 
produced  in  California.  First,  Califor¬ 
nia  upper  tier  crude  oil,  as  well  as 
lower  tier  crude  oil,  receives  certain 
additional  entitlements  benefits. 
Second,  the  benefits  are  no  longer  a 
uniform  amoimt  for  all  crude  oil  below 
a  certain  (26°)  gravity  threshold.  In¬ 
stead.  they  are  graduated,  with  the  ad- 
mustment  being  relatively  less  for 
higher  gravity  crude  oils  and  ralative- 
ly  more  for  lower  gravity  crude  oils. 
Finally,  the  burden  of  offsetting  enti¬ 
tlement  cost  increases  is  not  limited  to 
imported  and  Alaska  North  Slope 
crude  oil  nm  in  California  refineries, 
but  is  spread  nationwide  among  all 
participants  in  the  entitlements  pro¬ 
gram.  The  purpose  of  these  amend¬ 
ments  is  to  better  equalize  the  after¬ 
entitlements  costs  to  refiners  of  con¬ 
trolled  and  uncontrolled  crude  oil  in 
California,  and  in  this  fashion  to  pro¬ 
vide  greater  incentives  for  refiners  to 
purchase  price-controlled  California 
crude  oil  at  prices  that  will  enhance 
the  potential  for  maximum  domestic 
crude  oil  production. 

DATES:  The  amendments  adopted 
hereby  are  effective  for  crude  oil  re¬ 
ceipts  (for  refiners  purchasing  Califor¬ 
nia  crude  oil)  and  crude  oil  runs  to 
stills  commencing  on  June  1. 1978,  and 
will  be  reflected  in  entitlement  notices 
commencing  with  the  August  1978 
notice.  Comments  on  the  proposed  re¬ 
vised  Form  ERA-49  appended  to  this 
notice  are  due  by  July  17,  1978,  4:30 
p.m. 

ADDREISS:  Send  comments  to:  De¬ 
partment  of  Energy,  Public  Hearing 


'Editorial  Note:  Chapter  II  will  be  ren¬ 
amed  at  a  future  date  to  reflect  that  it  con¬ 
tains  regulations  administered  by  ttie  Eco¬ 
nomic  Regulatory  Administration  of  the  De¬ 
partment  of  Energy. 


Management,  Room  2313,  Box  UO, 
2000  M  Street  NW.,  Washington,  D.C. 
20461. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Deanna  Williams  (DOE  Reading 
Room).  Department  of  E)nergy, 
Room  2107,  Washington,  D.C.  20461. 
202-566-9161. 

Frank  Kelly  (Media  Relations),  Eco¬ 
nomic  Regulatory  Administration, 
2000  M  Street  NW.,  Room  6308E. 
Washington.  D.C.  20461,  202-254- 
8690. 

Edwin  Mampe  (Regulations  and 
Emergency  Planning),  Economic 
Regulatory  Administration,  2000  M 
Street  NW.,  Room  2310,  Washing¬ 
ton.  D.C.  20461,  202-254-7200. 
Douglas  Mclver  (Entitlements  Pro¬ 
gram  Office),  Economic  Regulatory 
Administration,  2000  M  Street,  NW., 
Room  61281,  Washington.  D.C. 
20461,  202-254-8660. 

Michael  Paige  (Office  of  General 
Counsel),  Department  of  Energy, 
12th  and  Pennsylvania  Avenue,  NW., 
Room  5136,  Washington,  D.C.  20461, 
202-566-9565. 

SUPPLEMENTARY  INFORMATION: 

I.  Background. 

II.  Amendments  adopted. 

A.  In  General. 

B.  Graduated  Entitlement  Obliga¬ 
tion  Reductions  for  Lower  Tier  and 
Upper  Tier  California  Crude  Oil. 

1.  Adjustments  for  Upper  Ter  Crude 
Oil. 

2.  Basis  for  Selection  of  Graduated 
Adjustments 

3.  Entitlements  Reporting. 

4.  Crude  Oil  Subject  to  Adjustments. 

C.  Spreading  of  Offsetting  Entitle¬ 
ments  Costs  on  a  Nationwide  Basis. 

D.  Effective  Date  of  Amendments. 

III.  Additional  matters. 

A.  Sales  of  Residual  Fuel  Oil  Out¬ 
side  the  West  Coast. 

B.  Sales  of  California  Crude  Oil  Out¬ 
side  California. 

C.  Increased  Fees  and  Quotas  for 
Imports  into  PADD  V. 

D.  Release  of  Lower  Ter  Heavy  Cali¬ 
fornia  Crude  Oil  Production  to  Upper 
Tier  Status. 

I.  Background 

On  December  8,  1977,  we  promulgat¬ 
ed  certain  amendments  to  the  crude 
oil  entitlements  program  to  reduce  the 
entitlements  obligations  of  refiners 
purchasing  low-gravity  lower  tier 
crude  oil  produced  in  California  (42 
PR  62897,  December  14.  1977).  The 
purpose  of  these  amendments  was  gen¬ 
erally  to  remove  the  apparent  disin¬ 
centive  that  the  entitlements  program 
was  creating  for  refiners  to  purchase 
heavy  lower  tier  California  crude  oil  at 
prices  that  would  encourage  maximum 
levels  of  production. 

Specifically,  we  reduced  entitle¬ 
ments  obligations  of  refiners  purchas¬ 


ing  lower  tier  California  crude  oil  of 
25.9*  API  gravity  or  less  by  $1.74  per 
barrel.  This  adjustment  was  based 
upon  our  assessment  that,  for  a  repre¬ 
sentative  low-gravity  lower  tier  Cali¬ 
fornia  crude  oil  (20*  Huntington  Beach 
crude  oil),  this  amount  constituted  the 
effective  entitlement  “penalty,”  i.e., 
the  amount  by  which  the  effective 
after-entitlement  acquisition  cost  to 
refiners  of  such  lower  tier  crude  oil  ex¬ 
ceeded  the  after-entitlement  acquisi¬ 
tion  cost  in  the  same  region  of  uncon¬ 
trolled  domestic  crude  oil  in  the  same 
gravity  category.  The  adjustment  was 
intended  generally  to  remove  the  ap¬ 
parent  depressing  effects  of  our  enti¬ 
tlements  regulations  on  the  prices 
paid  for  this  category  of  our  domestic 
production.  It  was  intended  that,  by 
thus  lowering  the  after-entitlements 
acquisition  costs  of  this  crude  oil.  the 
pre-entitlements  purchase  price  of 
such  crude  oil  would  rise  to  more 
normal  levels  and  so  encourage  contin¬ 
ued  production  that  otherwise  was 
threatened  to  be  shut  in.- 

The  adjustments  thus  accomplished 
were  offset  in  the  entitlements  pro¬ 
gram  by  imposing  increased  entitle¬ 
ments  burdens  upon  imported  and 
Alaska  North  Slope  (ANS)  crude  oil 
nm  in  California  refineries. 

However,  in  the  December  8  notice 
we  recognized  the  need  to  monitor  and 
further  review  developments  in  the 
California  crude  oil  market,  and  we 
undertook  to  hold  further  hearings  on 
these  matters  in  the  first  quarter  of 
calendar  year  1978.  In  addition,  we  re¬ 
ceived  information  indicating  that, 
while  some  postings  for  California 
crude  oil  increased  in  response  to  the 
amendments,  in  general  prices  for 
California  crude  oil  remained  de¬ 
pressed  and  substantial  volumes  of 
crude  production  continued  to  be 
threatened  with  imminent  shut-in. 

Accordingly,  on  February  22.  1978, 
we  issued  a  further  Notice  of  Proposed 
Rulemaking,  in  which  we  sought  to 
assess  the  impact  of  our  December  8 
amendments  and  also  to  determine 
whether  and  what  additional  actions 
might  be  taken  to  resolve  the  Califor¬ 
nia  crude  oil  problem  in  a  more  com¬ 
prehensive  and  final  manner  (43  FH 
8150,  February  28,  1978).  We  identified 
a  wide  variety  of  issues  and  possible 
actions  upon  which  data  and  com¬ 
ments  were  sought,  in  an  effort  to 
obtain  a  basis  for  finally  resolving  a 
very  complex  problem.  These  issues  ^ 
and  actions  are  discussed  in  the  ensu¬ 
ing  sections  of  this  notice. 

In  response  to  the  February  notice, 
we  received  a  total  of  56  written  com¬ 
ments.  In  addition,  we  held  a  public 
hearing  pursuant  to  our  notice  in  Hun¬ 
tington  Beach,  California,  on  March 
30  and  31,  1978,  at  which  a  total  of  41 
persons  made  oral  presentations. 
These  comments  and  oral  presenta¬ 
tions  have  been  fully  considered  in 


FEOCRAL  REGISTER,  VOL.  43,  NO.  119— TUESDAY,  JUNE  20,  1973 


RULES  AND  RUGULATIONS 


26541 


reaching  the  decisions  reflected  in 
today's  amendments,  and  will  be  dis¬ 
cussed  in  the  ensuing  sections  of  this 
notice  in  connection  with  the  matters 
to  which  they  relate. 

II.  Amendments  Adopted 

A.  In  General.  In  general,  the 
amendments  adopted  hereby  provide 
that  the  entitlements  obligations  of 
refiners  who  in  a  given  month  receive 
(as  evidenced  by  adjusted  crude  oil  re¬ 
ceipts)  lower  tier  crude  oil  produced  in 
California  having  a  weighted  average 
gravity  of  18*  shall  be  reduced  by  an 
amoimt  equal  to  $2.38  per  barrel.  For 
crude  oil  below  18°  gravity,  the  adjust¬ 
ment  will  be  $2.38  plus  $.09  per  barrel 
for  each  degree  (or  fraction  thereof) 
that  such  weighted  average  gravity 
falls  below  18*.  Lower  tier  crude  oil 
above  18*  gravity  will  receive  an  ad¬ 
justment  of  $2.38  minus  $.09  per 
barrel  for  each  degree  above  18*.  In 
addition,  the  entitlements  obligations 
of  refiners  who  in  a  given  month  re¬ 
ceive  upper  tier  crude  oil  prouced  in 
California  having  a  weighted  average 
gravity  of  18.0  shall  be  reduced  by  an 
amount  equal  to  $1.45  per  barrel  plus 
$.09  for  each  degree  (or  fraction  there¬ 
of)  that  such  weighted  average  gravity 
falls  below  18*.  and  increased  by  $.09 
for  each  degree  above  18*.  This  gradu¬ 
ated  system  of  calculating  entitlement 
adjustments  replsu:es  in  its  entirety 
the  system  which  was  adopted  in  the 
December  8  notice  and  reflected  in  10 
CFR  211.67(aK4)  prior  to  today’s 
amendments.  New  $  211.67(a)(4)  now 
reflects  the  graduated  adjustments. 
These  revised  entitlements  benefits 
will  be  effective  for  refiners’  crude  oil 
receipts  in  June  1978  and  subsequent 
months. 

In  addition,  the  costs  to  the  entitle¬ 
ments  program  resulting  from  the  re¬ 
duction  of  entitlements  obligations  to 
such  refiners  of  California  crude  oil 
are  being  spread  among  all  partici¬ 
pants  in  the  entitlements  program. 
’Thus.  §  211.67(a)(4)  as  adopted  today 
contains  no  provision  for  a  special  im¬ 
position  of  compensating  burdens 
upon  any  particular  type  of  crude  oiL 
Rather,  the  calculation  of  the  “nation¬ 
al  domestic  crude  oil  supply  ratio’’  set 
forth  in  §211.62  is  being  amended  to 
reflect  the  additional  entitlements 
issued  pursuant  to  new  §  211.67(a)(4). 

The  specifics  of  and  bases  for  these 
and  related  conforming  amendments 
are  discussed  below. 

B.  Graduated  entitlement  obligation 
reductions  for  lower  tier  and  upper 
tier  California  crude  oil.  In  response 
to  the  comments  and  data  we  have  ob¬ 
tained  in  this  proceeding,  and  based 
upon  our  analysis  of  the  data  con¬ 
tained  in  such  comments  and  in  recent 
public  California  crude  oil  postings,  we 
have  determined  that  a  graduated 
system  of  “per  degree’’  entitlement  ad¬ 
justments  should  be  adopted  in  lieu  of 


the  prior  system  of  providing  a  uni¬ 
form  adjustment  for  crude  oil  falling 
below  a  single  specified  threshold.  In 
this  connection,  we  have  determined 
that  it  is  also  necessary  and  appropri¬ 
ate  to;  (1)  provide  entitlement  adjust¬ 
ments  for  upper  tier  California  crude 
oil;  and  (2)  extend  the  entitlement  ad¬ 
justments  to  lower  tier  California 
crude  oil  having  a  gravity  of  up  to  44* 
API  and  to  upper  tier  crude  oil  with  a 
gravity  of  up  to  35*  API.  rather  than 
limiting  the  adjustment  to  crude  oil  of 
less  than  26*  API  gravity. 

Under  the  system  adopted  today,  a 
refiner  purchasing  California  crude  oil 
will  calculate  the  weighted  average 
gravity  of  both  upper  tier  California 
crude  oil  and  lower  tier  California 
crude  oil  included  in  that  refiner’s  ad¬ 
justed  crude  oil  receipts  (as  defined  in 
§  211.62)  in  the  month  in  question. 
The  refiner  must  separately  report  the 
nmnber  of  barrels  of  such  upper  tier 
or  lower  tier  crude  oil  and  the  weight¬ 
ed  average  gravity  thereof  in  the  enti¬ 
tlements  report  for  that  month. 

The  entitlements  issued  to  a  refiner 
reporting  receipts  of  lower  tier  Califor¬ 
nia  crude  oil  will  be  increased  by  an 
amount  equal  to  the  number  of  barrels 
of  lower  tier  California  crude  oil  in¬ 
cluded  in  its  adjusted  receipts  multi¬ 
plied  by  a  fraction,  the  numerator  of 
which  is  $2.38.  plus  or  minus  $.09 
times  the  number  of  degrees  (counting 
any  remaining  fractional  degree  as  a 
whole  degree)  that  the  weighted  aver¬ 
age  gravity  either  falls  below  or  ex¬ 
ceeds.  respectively.  18*  API.  and  the 
denominator  of  which  is  the  entitle¬ 
ment  price  for  the  month  in  which 
such  additional  entitlements  are 
issued.  The  entitlements  issued  to  a  re¬ 
finer  reporting  receipts  of  upper  tier 
California  crude  oil  will  be  increased 
by  an  amount  equal  to  the  number  of 
barrels  of  upper  tier  California  crude 
oil  included  in  its  adjusted  receipts 
multiplied  by  a  fraction,  the  numera¬ 
tor  of  which  is  $1.45  plus  or  minus  $.09 
for  each  degree  (counting  any  remain¬ 
ing  fractional  degree  as  a  whole 
degree)  that  the  weighted  average 
gravity  either  falls  below  or  exceeds, 
respectively.  18*  and  the  denominator 
of  which  is  the  entitlements  price  for 
the  month  in  which  such  additional 
entitlements  are  issued.  However,  in 
no  event  will  the  dollar  value  of  addi¬ 
tional  entitlements  issued  to  a  refiner 
for  either  upper  tier  or  lower  tier  Cali¬ 
fornia  crude  oil  exceed  the  amount  of 
the  entitlement  obligation  that  atta¬ 
ches  to  such  crude  oil  under  the  enti¬ 
tlements  program. 

Refiners  are  to  measure  the  weight¬ 
ed  average  gravity  of  price-controlled 
California  crude  oil  included  in  their 
receipts  by  multiplying  the  number  of 
barrels  of  a  particular  pricing  tier  of 
California  crude  oil  received  in  a  par¬ 
ticular  sale  by  the  gravity  thereof, 
adding  them  to  the  results  of  calculat¬ 


ing  the  gravity  of  every  other  receipt 
of  the  same  pricing  tier  of  California 
crude  oil  in  the  same  month  in  the 
same  fashion,  and  divdiing  that  sum 
by  the  total  nvunber  of  barrels  of  that 
pricing  tier  of  California  crude  oil  re¬ 
ceived  by  the  refiner  in  that  particular 
month.  ’This  is  done  separately  for 
both  upper  tier  and  lower  tier  crude 
oil  produced  in  California  and  includ¬ 
ed  in  the  refiner’s  receipts  for  the 
month  in  question. 

The  adjvistments  are  illustrated  in 
the  following  table: 


Weighted  average  gravity 
of  upper  tier /lower  tier 
CaUfomla  crude  oil  in 
refiner’s  monthly  receipts 
CAP!) 

Lower  tier 
per  barrel 
adjustment 

Upper  tier 
per  barrel 
adjustment 

45.0  and  above _ 

0 

0 

44.0  to  44.0 _ 

$0.04 

0 

43.0  to  43.9 . . . 

.13 

0 

43.0  to  42.0 _ 

.22 

0 

41.0  to  41.0 _ 

.31 

0 

40.0  to  40.9 _ _ 

.40 

0 

39.0  to  39.9 _ _ 

.49 

0 

38.0  to  38.9 . . 

.58 

0 

37.0  to  37.9 _ 

.67 

• 

36.0  to  36.9 _ 

.76 

0 

35.0  to  35.9 . . 

.85 

0 

34.0  to  34.9 . . . 

.94 

$0.01 

33.0  to  33.0 . 

1.03 

.10 

32.0  to  32.0 . . 

1.12 

.19 

31.0  to  31.9 . . 

1.21 

.28 

30.0  to  30.9 _ _ _ 

1.30 

.37 

20.0  to  29.9 _ 

1.39 

.46 

28.0  to  28.9 . . 

1.48 

.55 

27.0  to  27.9 _ 

1.57 

.64 

26.0  to  26.9 . 

1.66 

.73 

25.0  to  25.9 . 

1.75 

.82 

24.0  to  24.0. . . 

1.84 

.91 

23.0  to  23.9 _ 

1.93 

1.00 

22.0  to  22.9 . . . . 

2.02 

1.09 

21.0  to  21.9 _ _ 

2.11 

1.18 

20.0  to  20.9 . . 

2.20 

1.27 

19.0  to  19.9 . . . 

2.29 

1.36 

18.0  to  18.9 . . . 

2.38 

1.45 

17.0  to  17.9 . . 

2.47 

1.54 

16.0  to  16.9 . . 

2.56 

1.63 

15.0  to  15.0 . . 

2.65 

1.72 

14.0  to  14.9 . 

2.74 

1.81 

13.0  to  13.9 _ _ 

2.83 

1.90 

12.0  to  12.9 . 

2.92 

1.99 

11.0  to  11.9 . 

3.01 

2.08 

10.0  to  10.9 . 

3.10 

2.17 

9.0  to  9.9 . 

3.19 

2.26 

8.0  to  8.9 . 

3.28 

2.35 

7.0  to  7.9 . 

3.37 

2.44 

6.0  to  6.9 . . 

3.46 

2.53 

As  discussed  below,  v'e  believe  that 
these  measures  should  remove  any  dis¬ 
incentives  the  entitlements  program 
may  be  creating  for  the  purcha.se  of 
heavy  controlled  California  crude  oil, 
whether  upper  tier  or  lower  tier. 

1.  Adjustments  for  upper  tier  crude 
oil  In  our  February  notice,  we  indicat¬ 
ed  that  we  had  received  information 
that  the  entitlements  program  may  be 
a  cause  of  depressed  California  upper 
tier  prices  as  well  as  for  California 
lower  tier  prices,  and  we  requested 
comments  upon  whether  entitlements 
relief  similar  to  that  provided  for 
lower  tier  crude  oil  should  be  provided 
to  upper  tier  crude  oil  as  well.  We  also 
requested  comments  upon  what  the 
amoimt  of  any  such  adjustment 
should  be. 

A  substantial  number  of  persons 
commented  on  this  issue,  most  of 
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.whom  indicated  that  the  entitlements 
program  was  indeed  causing  similar 
problems  for  upper  tier  crude  oil  as 
exist  for  lower  crude  oil.  and  that 
prompt  remedial  action  should  be 
taken.  Several  commenters  indicated 
that  the  threat  of  shut-in  production 
is  as  real  and  imminent  with  respect  to 
certain  upper  tier  production  as  has 
been  true  for  lower  tier  production. 
There  was  evidence  that  some  upper 
tier  crude  oil  is  now  selling  at  several 
dollars  below  ceiling  prices.  A  number 
of  commenters  also  pointed  out  that 
our  actions  in  December  had  de¬ 
creased  the  value  of  upper  tier  crude 
oils  relative  to  lower  tier  crude  oils  of 
the  same  gravity  category. 

Based  upon  the  comments  received 
and  our  analysis  of  the  data  available 
to  us  (discussed  below),  which  indicate 
that  the  entitlement  "penalty”  for 
upper  tier  California  crude  oil  is  sig¬ 
nificant,  we  are  persuaded  that  it  is 
necessary  to  reduce  entitlement  obli¬ 
gations  for  upper  tier  California  crude 
oil.  We  have  concluded  that  we  cannot 
fully  resolve  the  difficulties  for  contin¬ 
ued  California  crude  oil  production 
that  appear  to  be  caused  by  the  enti¬ 
tlements  program  unless  we  also  ad¬ 
dress  the  penalties  on  upper  tier  crude 
oil.  While  the  reduction  of  penalties 
for  lower  tier  crude  oil  is  necessary  in 
any  event,  such  reduction  if  imple¬ 
mented  alone  would  continue  to  have 
a  depressing  effect  upon  upper  tier 
prices  and  production,  because  such 
upper  tier  production  would  become 
substantially  less  valuable  to  refiners 
in  relation  to  lower  tier  production  of 
the  same  gravity.  In  view  of  the  evi¬ 
dence  indicating  that  some  upper  tier 
production  is  already  threatened  with 
shut-in.  this  covild  create  a  substantial 
disincentive  for  the  continued  produc¬ 
tion  of  upper  tier  crude  oil. 

2.  Basis  for  selection  of  graduated 
adjustments.  In  adopting  the  adjust¬ 
ments  set  forth  herein,  our  method¬ 
ology  was  to  utilize  the  particular 
price  and  cost  data  submitted  by  com¬ 
menters.  plus  a  variety  of  public  post¬ 
ings.  for  California  production  from 
the  eight  largest  fields  that  have  cur¬ 
rent  postings  and  sales  at  each  of  the 
pricing  tiers  (upper  tier,  lower  tier, 
and  stripper).  Those  eight  fields  are; 
Wilmington,  Midway  Sunset.  Kem 
River,  Huntington  Beach,  San  Ardo, 
South  Belridge,  Ventura,  and  McKit- 
trick.  Together,  they  represent  50.5 
percent  of  daily  California  crude  oil 
production  (including  adjacent  federal 
offshore  properties)  in  October  1977 
and  47,7  percent  of  the  year-end  1976 
reserves  in  the  State  of  California  and 
adjacent  federal  offshore  properties. 
These  fields  represent  a  spectrum  of 
gravity  of  from  8*  to  36*. 

In  order  to  establish  a  baseline  from 
which  adjustments  would  be  meas¬ 
ured.  we  took  postings  for  uncon¬ 
trolled  (stripper  well)  crude  oil  pro¬ 


duced  from  these  fields,  plus  price 
data  for  imported  crude  oil  in  Califor¬ 
nia  (where  available  on  a  volumetrlcal- 
ly  significant  basis),  and  calculated  the 
average  after-entitlements  acquisition 
costs  of  such  imcontroUed  crude  oils 
and  correlated  these  costs  at  each  dif¬ 
ferent  degree  of  gravity  represented  in 
the  sample.  We  did  the  same  for  both 
upper  tier  and  lower  tier  crude  oil  in 
the  eight  fields  comprising  the  sample. 
We  then  plotted  the  after-entitle¬ 
ments  cost  differentials  between  lower 
tier  and  imcontroUed  crude  oU  and  be¬ 
tween  upper  tier  and  uncontroUed 
crude  oU  at  the  pertinent  gravity 
points.  We  found  that  the  progression 
of  these  differentials  for  both  lower 
tier  and  upper  tier  production  was  es- 
sentiaUy  linear— that  is,  although  not 
aU  degrees  of  gravity  were  represented 
in  the  sample,  there  appeared  to  be  a 
relatively  constant  rate  of  change  in 
the  differentials  for  crude  oU  in  each 
of  the  price-controUed  tiers  from  one 
degree  of  gravity  to  the  next.  We  also 
concluded  that  it  would  be  reasonable 
to  extrapolate  beyond  the  36*  high 
point  represented  in  the  sample  to  44*. 
the  point  at  which  a  divergence  is  no 
longer  apparent. 

Using  this  methodology,  we  were 
able  to  determine  that  the  divergence 
at  18*.  the  estimated  median  gravity  of 
CaUfomia  crude  oU,  between  after-en¬ 
titlements  costs  of  upper  tier  and  the 
average  of  uncontroUed  crudes  is 
$1.45,  and  increases  or  decreases  by 
approximately  $.09  per  degree  below 
or  above  that  point,  respectively.  Com¬ 
paring  costs  of  lower  tier  and  the  aver¬ 
age  of  uncontroUed  crudes,  we  found 
that  a  divergence  occurs  at  18°  of  $1.45 
per  barrel  and  also  increases  or  de¬ 
creases  by  approximately  $.09  per 
degree  below  and  above  that  point,  re¬ 
spectively. 

Based  upon  this  analysis,  we  decided 
that  we  should  adopt  the  "per  degree” 
adjustments  described  above  rather 
than  gross  adjustments  based  upon 
broader  ranges  of  gravrity.  We  have 
concluded  that  this  method  is  prefer¬ 
able  to  an  adjustment  scheme  with  in¬ 
crements  of  5  degrees  or  more  which 
was  discussed  as  an  alternative  in  the 
February  22  notice,  because  it  wUl 
avoid  the  creation  of  any  artificial  reg¬ 
ulatory  inducements  to  alter  supply 
mixes  simply  in  order  to  move  over  a 
major  threshold  into  higher  adjust¬ 
ment  categories.  It  should  also  avoid 
any  significant  depression  in  the  value 
of  controUed  California  crudes  above 
any  adjustment  threshold  simply  as  a 
result  of  large  gravity  adjustments 
below  that  threshold. 

Most  commenters  on  this  issue  advo¬ 
cated  a  system  which  would  both  ac¬ 
count  for  the  existence  of  entitlements 
penalties  at  gravities  above  the  De¬ 
cember  8  rule’s  26*  cutoff  and  would 
also  reflect  the  higher  penalties  expe¬ 
rienced  by  producers  of  very  low  grav¬ 


ity  crude  oil.  Some  producers  selling 
crudes  above  25.9*  indicated  that  one 
effect  of  granting  the  single  quantum 
adjustment  for  all  lower  tier  crudes 
below  the  26*  threshold  in  the  Decem¬ 
ber  8  rule  was  to  cause  a  severe  depres¬ 
sion  of  the  value  of  crudes  just  above 
the  threshold,  because  crudes  slightly 
below  the  threshold  received  a  large 
relative  benefit  that  their  crude  oil  did 
not  obtaiiu  although  the  difference  in 
quality  between  the  two  crudes  was 
not  that  great.  Adoption  of  a  gradu¬ 
ated  "per  degree”  adjustment  should 
prevent  this  result. 

A  majority  of  commenters  recom¬ 
mended  against  the  adoption  of  a  sul¬ 
phur  content  entitlement  adjustment, 
indicating  that  appropriate  gravity  ad¬ 
justments  would  in  and  of  themselves 
tend  to  account  for  any  such  vari¬ 
ations.  Based  on  the  comments  and 
testimony  received,  we  have  concluded 
that  a  sulphur  content  adjustment  in 
addition  to  a  gravity  adjustment  is  not 
required,  because  sulphur  content  Is 
not  a  sie^icant  independent  factor  in 
the  pricing  of  California  crude  oil.  In 
addition,  in  view  of  the  paucity  of  in¬ 
formation  indicating  the  extent  to 
which  sulphur  is  taken  into  account  in 
current  postings,  to  attempt  to  incor¬ 
porate  a  sulphur  differential  would  in¬ 
troduce  unnecessary  complexity. 
Thus,  we  are  not  adopting  entitle¬ 
ments  adjustments  based  upon  sul¬ 
phur  content. 

3.  Entitlements  reporting.  As  indicat¬ 
ed  previously,  refiners  are  to  report 
the  weighted  average  gravity  of  all 
upper  tier  California  crude  oil  and 
(separately)  the  weighted  average 
gravity  of  all  lower  tier  California 
crude  oil  included  in  their  adjusted 
crude  oil  receipts  in  the  month  for 
which  they  are  reporting  crude  oil 
runs  to  stills.  Attached  to  this  notice 
SIS  sui  Appendix  is  a  proposed  revision 
to  the  entitlements  reporting  form 
(Form  ERA-49),  including  draft 
instructions,  that  will  facilitate  the  re¬ 
porting  of  such  information.  Tou  may 
submit  comments  on  this  proposed  re¬ 
vision  to  the  siddress  indicated  in  the 
"Addresses”  section  of  this  notice  on 
or  before  July  17, 1978, 

Should  a  revised  form  not  be  availa¬ 
ble  in  time  for  reporting  of  crude  oil 
runs  suid  receipts  for  the  month  of 
June  1978,  ref^ers  should  neverthe¬ 
less  clesirly  sind  affirmatively  set  forth 
the  r^uired  data  on  the  form  actually 
used,  and  specifically  certify  such 
data,  in  order  to  receive  the  additional 
entitlements  credits  provided  in 
today’s  amendments. 

In  order  to  permit  refiners  to  calcu¬ 
late  their  weighted  average  gravity  for 
lower  and  upper  tier  California  crude 
oil  and  to  certify  the  came  in  entitle¬ 
ments  reports,  we  have  also  amended 
the  provisions  of  10  CFR  212.131  to  re¬ 
quire  first  sellers  and  resellers  of  such 
crude  oil  to  separately  certify  to  their 
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purchasers  the  gravity  (weighted  aver¬ 
age,  if  commingled)  of  such  crude  oil 
sold  to  that  purchaser. 

4.  Crude  oil  subject  to  adjustments. 
It  was  called  to  our  attention  in  this 
proceeding  that  there  is  crude  oil  pro¬ 
duction  occurring  outside  the  territori¬ 
al  limits  of  the  State  of  California 
which  ought  to  be<^provlded  the  same 
adjustments  as  have  been  provided  to 
production  occurring  within  the  State 
of  California,  viz.  production  from  fed¬ 
eral  leases  on  the  Outer  Continental 
Shelf  (OCS)  off  the  coast  of  Califor¬ 
nia.  This  crude  oil  is  produced  from 
the  same  geological  producing  basins 
as  that  produced  in  California,  is  gen¬ 
erally  of  the  same  quality  as  that  pro¬ 
duced  in  California,  and  is  transported 
to  California  after  production  and 
must  compete  in  the  same  crude  oil 
markets  as  crude  oil  produced  in  Cali¬ 
fornia.  If  -the  adjustments  adopted 
today  were  given  only  to  production 
occurring  within  the  State  of  Califor¬ 
nia  proper,  this  OCS  crude  oil  could 
suffer  an  unwarranted  competitive 
detriment  relative  to  California  pro¬ 
duction. 

Accordingly,  we  have  determined 
that  crude  oil  production  eligible  for 
the  adjustments  adopted  today  should 
include  such  OCS  production.  Thus, 
the  definitions  of  California  upper  tier 
crude  oil  and  California  lower  tier 
crude  oil  in  §  211.62,  which  are  subject 
to  the  adjustments  of  $  211.67(a)(4), 
include  crude  oil  produced  from  the 
OCS  offshore  California. 

Some  producers  of  crude  oil  in  the 
State  of  Nevada  also  requested  inclu¬ 
sion  in  the  entitlements  relief  pro¬ 
vided  in  the  rule  adopted  today.  The 
principal  basis  offered  for  such  inclu¬ 
sion  was  that  some  of  the  products  re¬ 
fined  from  such  crude  oil  compete  in 
the  California  area  market.  Upon  ex¬ 
amination  of  the  underlying  facts,  we 
have  determined  that  it  would  be  inap¬ 
propriate  to  include  Nevada  produc¬ 
tion  within  the  scope  of  the  amend¬ 
ments  adopted  today,  inasmuch  as  all 
such  production  is  transported  to  and 
refined  in  Utah  and  Wyoming,  and  is 
subject  only  tangentially,  if  at  all,  to 
the  unusual  market  conditions  that 
affect  California  crude  oil  production. 
Some  of  the  Nevada  production  in 
question  has  received  exception  relief 
that  has  increased  its  effective  well¬ 
head  price.  To  the  extent  Nevada  well¬ 
head  prices  remain  below  those  of  sim¬ 
ilar  grades  of  crude  oil  elsewhere  in 
the  country,  this  can  be  attributed  pri¬ 
marily  to  the  high  costs  of  transport¬ 
ing  such  oil,  largely  by  truck,  to  the 
points  where  it  is  refined. 

C.  Spreading  of  offsetting  entitle¬ 
ments  costs  on  a  nationtoide  basis.  In 
our  February  notice,  we  specifically 
solicited  comments  upon  the  possibil¬ 
ity  of  distributing  the  burden  of  the 
California  crude  oil  entitlement  ad¬ 
justments  on  a  nationwide  basis,  or  on 


other  alternative  bases,  rather  than 
limiting  the  burden  to  imported  and 
ANS  crude  oil  runs  in  California  refin¬ 
eries.  A  substantial  majority  of  the 
comments  received  in  this  proceeding 
supported  the  proposal  to  distribute 
the  costs  associated  with  the  entitle¬ 
ment  adjustments  for  California  crude 
oU  on  a  nationwide  basis,  rather  than 
limiting  them  to  ANS  and  imported 
crude  oils  processed  in  California  re¬ 
fineries,  as  the  regulations  provided 
prior  to  their  amendment  today.  A 
number  of  comments  indicated  that 
the  December  8  rule  limiting  the  off¬ 
setting  burden  to  ANS  and  imported 
crude  oils  processed  in  California  re¬ 
fineries  has  had  serious  adverse  ef¬ 
fects,  especially  on  small  and  inde¬ 
pendent  California  refiners.  Evidence 
was  adduced  that  some  of  those  Cali¬ 
fornia  refiners  that  are  dependent  in 
the  short  nm  upon  ANS  or  imported 
crude  oils  for  their  feedstocks  because 
of  such  factors  as  location,  refinery 
configuration,  and  historic  sources  of 
supply,  are  being  undiily  penalized 
and  placed  at  a  significant  competitive 
disadvantage  vls-a-vls  other  refiners 
under  the  (nurent  system  of  distribut¬ 
ing  the  cost  of  the  entitlement  adjust¬ 
ments  for  California  crude  oil.  There 
is  also  evidence  that,  rather  than  pro¬ 
viding  an  incentive  for  such  firms  to 
make  the  refinery  conversions  neces¬ 
sary  to  process  California  crude  oils, 
the  current  operation  of  the  penalty 
on  ANS  and  imported  crudes  in  some 
cases  has  had  the  opposite  effect  be¬ 
cause  of  a  weakened  competitive  and/ 
or  cash  flow  position  attributable  to 
the  penalty.  Finally,  many  com- 
menters  indicated  that  a  partial 
reason  that  postings  had  not  increased 
in  response  to  our  December  8  rule- 
making  as  much  as  had  been  expected 
was  the  fact  that  refiners  with  mixed- 
source  feedstocks  had  no  particular 
short-term  incentive  to  pass  on  the 
benefits,  since  their  net  cash  position 
after  accounting  for  the  penalty  was 
the  same  as  or  worse  than  before  the 
amendments  and  since  their  ability  to 
convert  to  California  feedstocks  was 
limited  in  the  short  term.  They  argued 
that  relieving  them  of  the  special  pen¬ 
alty  would  enhance  their  cash  flow,  fa¬ 
cilitate  refinery  retrofit  operations  to 
process  California  crude  oil.  and  pro¬ 
vide  a  net  cash  benefit  would  then  be 
passed  on  to  the  producers. 

A  number  of  •'commenters  also 
argued  that  spreading  the  costs  of  the 
adjustments  across  the  entire  entitle¬ 
ments  program  on  a  nationwide  basis 
would  be  consistent  with  the  manner 
in  which  costs  associated  with  special 
entitlement  benefits  confined  to  limit¬ 
ed  geographical  areas  have  in  the  past 
been  distributed. 

The  two  alternative  proposals  for 
distributing  the  burden  of  the  entitle¬ 
ment  adjustments  set  forth  in  the 
February  22  Notice — distributing  the 


burden  to  all  crude  runs  in  California 
refineries  or  exempting  small  and  in¬ 
dependent  refiners  from  the  existing 
burden— received  little  support  among 
the  commenters.  We  have  concluded 
that  limiting  the  burden  to  California 
refineries  in  any  fashion  would  tend  to 
perpetuate  the  apparent  counter-pro¬ 
ductive  effects  of  the  manner  in  which 
the  offsetting  burdens  were  distribut¬ 
ed  under  our  December  8  rule.  Be¬ 
cause  it  is  our  purpose  in  promulgat¬ 
ing  these  amendments  to  decisively 
and  effectively  remove  disproportion¬ 
ate  entitlements  penalties  from  Cali¬ 
fornia  crude  oil,  we  have  determined 
not  to  limit  the  offsetting  burdens  to 
California  refineries. 

Some  commenters  contended  that 
the  offsetting  burdens  should  be  re¬ 
tained  in  California,  on  the  theory 
that  the  region  that  benefits  should 
also  absorb  the  burden  and  on  the 
premise  that  localizing  the  burdens 
will  at  least  provide  some  long-term  in¬ 
centives  to  retrofit  refineries  to  proc¬ 
ess  heavy  California  crudes.  However, 
we  have  determined,  on  review  of  the 
submissions,  that  the  foregoing  consid¬ 
erations  militating  against  localizing 
the  burdens  outweigh  the  factors  in 
favor  of  such  localization.  We  note 
that  the  burden  on  any  given  refiner 
imder  the  provisions  adopted  today 
(about  $.06  per  barrel)  would  be  sub- 
stantiaUy  smaUer  than  they  would  be 
on  California  refiners  if  the  burdens 
were  limited  to  the  much  smaller  base 
of  imported  and  ANS  crudes  run  in 
California.  The  consequent  hardships 
and  potential  economic  and  competi¬ 
tive  distortions  are  thus  substantially 
less  imder  the  amendments  adopted 
today  than  they  would  be  under  the 
alternative  of  retaining  the  burdens  in 
California. 

Based  on  the  submissions  in  this 
proceeding  and  the  considerations  dis¬ 
cussed  above,  we  have  determined  that 
the  existing  provision  confining  the 
costs  of  the  entitlement  adjustments 
for  California  crude  oil  to  ANS  and 
imported  crude  oils  processed  in  Cali- 
fcmla  refineries  is  not  having  the  in¬ 
tended  effect  of  encouraging  the  pur¬ 
chase  of  California  crude  oil  at  prices 
that'  will  provide  sufficent  incentives 
for  continued  production,  while  it 
unduly  penalizes  California  refiners 
and  consumers.  Therefore,  we  are 
amending  the  regulations  by  deleting 
present  §  211.67(aK4)(ii)  and  adopting 
in  its  place  a  provision  (a  change  to 
the  definition  of  "national  domestic 
crude  oil  supply  ratio"  in  §211.62) 
which  applies  the  offsetting  entitle¬ 
ment  reduction  among  all  participants 
in  the  entitlements  program. 

In  light  of  these  amendments,  we 
are  also  deleting  the  special  exchange 
provisions  of  §  211.67(g)(6).  These  spe¬ 
cial  provisions  are  required  only  for 
those  months  with  respect  to  which 
the  offsetting  entitlements  bxirdem 
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were  imposed  only  upon  ANS  and  im¬ 
ported  crude  oil  attributable  to  Cali¬ 
fornia  refineries  under  the  December 
8  rule.  Because  the  offsetting  burdens 
are  no  longer  so  limited,  the  special 
exchange  provisions  are  not  required 
for  receipts  commencing  in  the  month 
of  June  1978.  However,  the  provisions 
of  S211.67(gX6)  will,  like  the  provi¬ 
sions  of  S211.67(aX4)  prior  to  their 
amendment  today,  govern  entitle¬ 
ments  issuances  for  the  months  of 
January  1978  through  May  1978. 

D.  Effective  date  of  amendments. 
For  the  reasons  discussed  below,  we 
have  determined  that  the  amendments 
adopted  hereby  should  be  effective  for 
crude  oil  receipts  and  runs  to  stills 
commencing  on  June  1,  1978.  In  this 
connection,  and  to  the  extent  that  the 
Administrative  Procediu*e  Act  might 
otherwise  require  that  the  effective 
date  be  suspended  for  crude  oU  re¬ 
ceipts  and  runs  occuring  within  a 
thirty-day  period  following  Issuance  of 
this  rule,  we  find  that  good  cause 
exists  for  waiving  the  thirty-day  wait¬ 
ing  period  and  for  making  these  rules 
effective  June  1. 1978.  If  we  do  not  act 
promptly  to  provide  entitlements 
relief  to  upper  tier  production  and  to 
extend  entitlements  adjustments  on  a 
graduated  basis  to  crude  oil  above  26*. 
there  is  a  danger  that  some  of  this 
production  may  be  shut  in.  However, 
we  have  also  concluded,  for  the  rea¬ 
sons  stated  below,  that  insufficient 
grounds  exist  for  making  these  amend¬ 
ments  generally  retroactive  to  receipts 
and  runs  occurring  in  months  prior  to 
June  1978. 

Several  commenters  urged  that  the 
amendments  adopted,  and  particularly 
the  spreading  of  burdens  on  a  nation¬ 
wide  basis  (if  adopted),  be  made  retro¬ 
active  to  January  1,  1978,  the  effective 
date  of  the  December  8.  1977  amend¬ 
ments  first  establishing  the  entitle¬ 
ments  adjustments  and  related  bur¬ 
dens  for  heavy  California  crude  oiL 
These  commenters  recited  the  fact 
that  the  December  8  amendments  had 
caused  serious  economic  and  competi¬ 
tive  distortions,  and  had  unfairly  pe¬ 
nalized  those  refiners  (and  particular¬ 
ly  small  and  independent  refiners) 
that  were  primarily  dependent  upon 
Imported  and  ANS  crude  oil  feed- 
sUx^  Our  review  of  the  matters 
raised  in  this  proceeding  convinces  us 
that  our  December  8  method  of  impos¬ 
ing  the  biudens  has  had  such  an 
effect,  and  that  the  need  to  rectify 
these  hardships  and  inequities  and 
competitive  distortions  is  sufficiently 
urgent  to  warrant  waiving  the  thirty- 
day  waiting  period  ordinarily  required 
by  the  Administrative  Procediire  Act. 

While  we  should  act  expeditiously  to 
prevent  the  incurrence  of  new  obliga¬ 
tions  of  this  nature,  and  in  this 
manner  relieve  the  mounting  pres¬ 
sures  upon  California  refiners  and  pro¬ 
ducers.  we  are  imable  to  conclude  that 


relief  from  obligations  already  in¬ 
curred  will  be  generally  necessary  or 
iq}propriate.  In  many  cases  entitle¬ 
ments  transactions  will  already  have 
been  closed,  and  in  cases  where  this  is 
not  yet  true  the  relevant  purchase 
transactions  between  producer  and  re¬ 
finer  will  have  been  consummated. 
Providing  retroactive  relief  would 
therefore  necessitate  additional  future 
entitlements  adjustments,  and  in 
many  cases  the  retroactive  benefits, 
which  are  ultimately  intended  to  bene¬ 
fit  California  crude  oil  producers, 
might  not  be  passed  through  to  such 
producers.  Under  these  circumstances, 
we  have  determined  that  such  retroac¬ 
tive  adjustments  are  not  generally 
warranted.  Any  firm  affected  by  the 
offsetting  entitlement  burden  on  im¬ 
ported  or  ANS  oil  to  the  point  where  it 
has  incurred  severe  financial  hardship 
may  iq)ply  to  the  Office  of  Hearings 
and  Appeals  for  such  individual  excep¬ 
tion  relief  on  a  retroactive  basis  as 
may  be  appropriate. 

By  making  these  amendments  effec¬ 
tive  June  1,  1978,  we  will  not  be  sub¬ 
stantially  disturbing  prior  transac¬ 
tions.  Because  refiners  report  their 
runs  and  receipts  for  the  entire  month 
after  the  close  of  that  month  for  enti¬ 
tlements  pmposes,  refiner  reports  for 
all  Jime  runs  and  receipts  shovild  re¬ 
flect  knowledge  of  and  the  effects  of 
these  amendments.  Similarly,  any 
month-end  settlements  between  pro¬ 
ducers  and  refiners  will  have  the  op¬ 
portunity  to  reflect  the  effect  of  these 
amendments. 

Accordingly,  the  amendments  adopt¬ 
ed  today  are  effective  for  crude  oil  re¬ 
ceipts  and  nuis  to  stills  commencing 
on  Jime  1,  1978.  The  provisions  as 
they  existed  prior  to  today’s  amend¬ 
ments  will  govern  entitlements  is¬ 
suances  with  respect  to  adjusted  runs 
and  receipts  occurring  in  the  months 
of  January  1978  through  May  1978. 

m.  Additional  Matters 

A.  Sales  of  residual  fuel  oil  outside 
the  west  coast  In  our  February  notice 
we  requested  comments  concerning 
the  possibility  of  taking  certain  ac¬ 
tions  to  expand  the  market  for  the  re¬ 
sidual  fuel  oil  that  is  commonly  pro¬ 
duced  from  heavy  California  crude 
oHs.  and  in  this  fashion  to  make  such 
California  crude  oils  more  attractive 
to  refiners.  Among  the  alternatives 
being  considered  was  the  removal  of 
the  current  entitlement  penalty  which 
is  imposed  upon  domestically  pro¬ 
duced  residual  fuel  oil  sold  in  the  East 
Coast  refining  market.  We  are  sepa¬ 
rately  issuing  a  notice  of  proposed  ru¬ 
lemaking  dealing  with  the  East  Coast 
residual  fuel  oil  issue  generally,  in 
which  we  have  proposed  to  remove  the 
(nirrent  entitlement  penalty  on  such 
(kmiestic  residual  fuel  oU.  In  addition, 
in  that  proceeding  we  are  requesting 
comments  as  to  the  appropriateness 


and  implications  of  adopting  furthei 
regulatory  actions  (e.g.,  additional  en¬ 
titlements  benefits  to  offset  higher 
transportation  costs)  to  improve  the 
competitive  posture  of  West  Coast  re¬ 
finers  in  the  East  Coast  maiket  and 
thus  possibly  further  facilitate  the 
movement  of  residual  fuel  oil  from  the 
West  Coast  to  East  Coast  markets.  In 
view  of  these  developments,  we  have 
determined  not  to  take  any  specific 
action  concerning  the  direct  applica¬ 
tion  of  the  entitlements  program  to 
California  residual  fuel  oil  in  this  pro¬ 
ceeding.  In  determining  whether  to 
adopt  the  proposal  set  forth  in  the 
general  East  Coast  residual  fuel  oil  ru¬ 
lemaking  or  to  proceed  with  additional 
regulatory  actions  of  the  kind  de¬ 
scribed,  one  consideration  among 
others  would  be  the  impact  upon  the 
production  of  California  crude  oil. 

However,  we  have  concluded  that 
permission  to  export  California  residu¬ 
al  fuel  oil  on  a  temporary  and  case-by¬ 
case  basis  may  be  an  effective  and  ap¬ 
propriate  action  to  relieve  some  of  the 
pressures  on  California  crude  oil  pro¬ 
duction.  at  least  in  some  cases,  and  to 
provide  California  refiners  with  in¬ 
creased  flexibility  to  meet  peak  de¬ 
mands  for  gasoline  and  other  light 
products  in  the  coming  months.  We 
believe  such  exports  would  be  consist¬ 
ent  with  the  purposes  of  the  Emergen¬ 
cy  Petroleum  Allocation  Act  if  the  ap¬ 
plicant  for  an  export  license  can  gen¬ 
erally  demonstrate  that  the  export 
will  provide  the  refiner  with  additional 
flexibility  to  increase  its  crude  oil 
runs.  We  will,  in  conjunction  with  the 
Department  of  Commerce,  formulate  a 
general  statement  of  policy  which  will 
set  forth  the  general  considerations 
and  criteria  under  which  such  exports 
might  be  permitted.  This  policy  will  be 
applied  on  a  case-by-case  basis  to  de¬ 
termine  whether  a  particular  export 
transaction  can  and  should  be  permit¬ 
ted  under  all  of  the  facts  and  circum¬ 
stances. 

We  were  requested  by  several  com¬ 
menters  to  remove  the  current  restric¬ 
tion  in  the  entitlements  regulations 
that  in  effect  causes  the  refiner  to  lose 
the  benefits  of  domestic  price  controls 
and  of  the  entitlements  program  for 
that  residual  fuel  oO  which  is  export¬ 
ed.  We  have  decided  not  to  take  such 
action,  since  it  would  effectively 
export  the  benefits  of  domestic  price 
controls  that  are  intended  exclusively 
for  the  UB.  market.  Moreover,  such 
additional  incentive  does  not  appear  to 
be  necessary  to  stimulate  the  volumes 
of  exports  that  will  relieve  any  current 
oversupply  situation. 

B.  Sales  of  California  crude  oil  out¬ 
side  California.  The  February  notice 
requested  comments  upon  whether  we 
should  adopt  a  general  policy  of  en¬ 
couraging  sales  of  California  crude  oil 
in  maikets  other  than  California,  in¬ 
cluding  the  possibility  of  exports,  as  a 
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way  of  opening  up  new  markets  suffi¬ 
cient  to  sustain  California  crude  oil 
production,  and  if  so  by  what  means 
and  under  what  conditions  and  cir¬ 
cumstances. 

The  comments  received  in  this  pro¬ 
ceeding  were  divided,  and  have  im¬ 
pressed  upon  us  the  complexity  of  the 
problem  and  the  number  of  competing 
considerations  involved.  Many  com- 
menters  felt  that  the  foreign  market 
for  such  crude  oU  or  products  was  not 
substantial,  while  others  asserted  that 
a  liberalized  export  policy  would  aid 
substantially.  On  the  other  hand, 
there  may  be  cases  in  which  domestic 
crude  oil  refiners  outside  California 
would  be  willing  to  receive  and  process 
heavy  California  crude  oil,  if  the  oper¬ 
ation  of  our  general  regulations  could 
be  modified  to  make  such  a  transac¬ 
tion  financially  attractive  to  such  re¬ 
finers.  Among  the  relevant  economic 
factors  would  be  the  higher  transpor¬ 
tation  costs  to  distant  refineries,  of 
which  the  general  entitlements  regula¬ 
tions  do  not  take  accoimt. 

Based  upon  all  available  informa¬ 
tion.  we  have  concluded  that  it  is  nec¬ 
essary  and  appropriate  to  expand  the 
market  for  California  crude  oil  outside 
California.  However,  we  have  deter¬ 
mined  that  it  would  be  inappropriate 
to  permit  the  export  of  California 
crude  oil,  inasmuch  as  such  an  action 
would  be  counter-productive  to  the 
long-term  goal  of  developing  domestic 
refinery  capacity  to  process  domestic 
crude  oil  production  and  of  thus  pro¬ 
moting  domestic  energy  self-sufficien¬ 
cy.  Instead,  we  have  determined  that 
it  will  be  appropriate  to  provide  case- 
by-case  exception  relief  to  those  do¬ 
mestic  refiners  outside  California  who 
are  generally  willing  to  process  Cali¬ 
fornia  crude  oil.  where  such  relief  is 
required  in  order  to  expand  the  do¬ 
mestic  market  for  California  crude  oil. 
where  the  producers  of  such  crude  oil 
would  be  likely  to  shut  in  such  produc¬ 
tion  in  the  absence  of  such  relief,  and 
where  the  California  crude  oil  would 
displace  imported  crude  oil. 

The  DOE  will  establish  a  program  to 
provide  economic  incentives  for  the 
transportation  of  California  crude  oil 
to  refineries  outside  of  California. 
These  incentives  will  be  provided  in 
any  specific  case  where  it  is  shown 
that  relief  is  necessary  to  offset  high 
transportation  and  other  costs  and 
where  there  is  a  danger  that  continued 
production  of  the  crude  oil  would  be 
imeconomic.  In  making  the  latter  de¬ 
termination  the  Department  will  give 
appropriate  weight  to  whether  the 
crude  oil  is  currently  selling  below 
posted  prices. 

Therefore,  the  Office  of  Hearings 
and  Appeals  is  today  issuing  a  notice 
that  it  will  hold  a  public  hearing  and 
receive  comments  on  establishing  cri¬ 
teria  it  would  apply  to  provide  excep¬ 
tion  relief  to  refiners  outside  the  State 
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of  California  in  order  to  carry  out  the 
above  objectives.  These  criteria  will 
allow  the  Office  of  Hearings  and  Ap¬ 
peals  to  process  expeditiously  applica¬ 
tions  filed  by  individual  refiners. 

C.  Increased  fees  and  quotes  for  im¬ 
ports  into  PADD  V.  In  our  February 
notice  we  incorporated  and  solicited 
comments  upon  a  proposal  advanced 
by  the  State  of  Alaska  intended  to  re¬ 
lieve  the  pressures  upon  West  Coast 
domestic  production  created  by  im¬ 
ports.  by  either  imposing  stringent 
quotas  or  imposing  substantial  in¬ 
creased  import  license  fees  upon  crude 
oil  imported  int9  Petroleum  Adminis¬ 
tration  for  Defense  District  (PADD)  V. 
Under  the  Alaska  proposal,  refiners 
would  receive  a  refund  of  or  credit 
against  the  fee  to  the  extent  that  they 
engage  in  refinery  retrofit  operations 
to  create  increased  capacity  to  process 
heavy  domestic  crude  oil.  The  general 
purpose  would  be  to  create  disincen¬ 
tives  for  continuing  the  high  level  of 
imports  into  PADD  V  and  positive  In- 
ventives  to  expand  heavy  crude  oil  re¬ 
fining  capacity. 

A  substantial  majority  of  comments 
opposed  this  proposal.  A  number  of 
commenters  objected  to  the  strictly  re¬ 
gional  impact  of  this  proposal,  and 
questioned  the  legality  of  imposing 
such  a  fee  on  other  than  a  uniform  na¬ 
tionwide  basis.  Also,  commenters 
pointed  out  that  such  a  system  would 
have  the  same  counter-productive  ef¬ 
fects  as  the  December  8  rule  had  in  al¬ 
locating  entitlements  burdens  to  refin¬ 
ers  running  imported  and  ANS  crudes, 
and  would  have  an  unfairly  dispropor¬ 
tionate  impact  and  aggravate  competi¬ 
tive  imbalances  among  refiners  having 
different  crude  feedstocks. 

The  DOE  is  continuing  to  study  the 
Mandatory  Oil  Import  Program,  in 
order  to  determine  whether  recom¬ 
mendations  should  be  made  to  the 
President  concerning  changes  in  the 
program.  We  will  give  fiirther  consid¬ 
eration  to  the  desirability  and  feasibil¬ 
ity  of  variations  of  the  kind  suggested 
by  Alaska  in  connection  with  this 
review.  However,  in  view  of  the  com¬ 
plexity  of  this  issue  and  the  need  to 
give  it  further  analysis,  we  have  deter¬ 
mined  to  take  no  action  on  the  Alaska 
proposal  in  this  proceeding. 

D.  Release  of  lower  tier  heavy  Cali¬ 
fornia  crude  oil  production  to  upper 
tier  status.  The  proposal  put  forward 
in  our  February  notice  to  “release”  a 
certain  portion  of  lower  tier  heavy 
California  production  to  upper  tier 
status,  and  thus  promote  producers’ 
ability  to  effectively  realize  their 
lower  tier  ceiling  prices,  received  very 
little  support  from  commenters.  It  ap¬ 
pears  that  one  of  the  reasons  for  this 
lack  of  support  was  that,  as  indicated 
previously,  upper  tier  crude  oil  as  well 
as  lower  tier  crude  oil  is  suffering  from 
entitlement  penalties,  and  that  releas¬ 
ing  lower  tier  crude  oil  to  upper  tier 
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status  would  therefore  not  be  a  realis¬ 
tic  long-term  solution  to  the  overall 
problem.  Of  course,  we  have  taken 
what  we  believe  to  be  effective  action 
to  alleviate  the  upper  tier  problem  as 
well  in  the  amendments  adopted 
today.  However,  in  view  of  the  lack  of 
support  for  this  alternative,  and  be¬ 
cause  we  believe  that  the  other  actions 
taken  today  should  serve  substantially 
to  relieve  entitlements-induced  pres- 
smes  upon  heavy  California  produc¬ 
tion,  we  have  determined  to  take  no 
action  on  his  alternative. 

(Emergency  Petroleum  Allocation  Act  of 
1973,  Pub.  L.  03-159,  as  amended.  Pub.  L. 
03-511,  Pub.  L.  04-99,  Pub.  L.  94-133,  Pub.  L. 
94-163,  and  Pub.  L.  94-385;  Federal  Energy 
Administration  Act  of  1974,  Pub.  L.  93-275, 
as  amended.  Pub.  L.  04-332,  Pub.  L.  94-385, 
Pub.  L.  95-70,  Pub.  L.  05-91;  Energy  Policy 
and  Conservation  Act,  Pub.  L.  94-163,  as 
amended.  Pub.  L.  94-385,  Pub.  L.  95-70; 
Energy  Conservation  and  Production  Act. 
Pub.  L.  94-385,  as  amended.  Pub.  L.  95-70, 
Pub.  L.  05-91;J3epartment  of  Energy  Orga¬ 
nization  Act.  Pub.  L.  95-91  E.O.  11790,  39 
FR  23185;  E.0. 12009,  42  FR  46267.) 

In  consideration  of  the  foregoing. 
Parts  211  and  212  of  Chapter  II,  TiUe 
10  of  the  Code  of  Federal  Regulations, 
are  amended  as  set  forth  below,  effec¬ 
tive  June  1, 1978. 

Issued  in  Washington,  D.C.,  June  15, 
1978. 

David  J.  Bardin, 
Administrator,  Economic 
Regulatory  Administration. 

1.  Section  211.62  is  amended  by  re¬ 
vising  the  definition  of  “California 
lower  tier  crude  oil.”  by  adding  a  defi¬ 
nition  of  “California  upper  tier  crude 
oil,”  and  by  revising  the  definition  of 
“national  domestic  crude  oil  supply 
ratio”  in  appropriate  alphabetical 
order  to  read  as  follows: 

§  211.62  Definitions. 

•  «  •  •  • 

“California  lower  tier  crude  oil” 
means  crude  oil  produced  in  California 
(or  produced  from  federal  lands  off 
the  shore  of  California)  that  is  subject 
to  the  lower  tier  ceiling  price  rule  set 
forth  in  §212.73  of  Part  212  of  this 
chapter. 

“California  upper  tier  crude  oil” 
means  crude  oil  produced  in  California 
(or  produced  from  federal  lands  off 
the  shore  of  California  that  is  subject 
to  the  upper  tier  ceiling  price  rule  set 
forth  in  §212.74  of  Part  212  of  this 
chapter. 

•  •  •  •  • 

“National  domestic  crude  oil  supply 
ratio”  means,  for  a  particular  month, 
the  volume  of  deemed  old  oil  (as  de¬ 
fined  in  §  211.67(b))  included  in  the  ag¬ 
gregate  adjusted  crude  oil  receipts  of 
all  refiners,  decreased  by  a  number  of 
barrels  of  old  oil  equal  to  the  number 
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of  entitlements  issuable  to  small  refin¬ 
ers  under  f  211.67(e)  and  the  number 
of  entitlements  issuable  under 
f  211.67(aX4)  and  the  number  of  enti¬ 
tlements  issuable  under  9  211.67(aK5), 
divided  by  the  sum  of  the  total  jcolume 
of  the  crude  oil  runs  to  stills  for  all  re¬ 
finers  for  that  month  and  thirty  per¬ 
cent  (30%)  of  the  total  volume  of  im¬ 
ports  of  eligible  products  by  eligible 
firms  for  that  month.  The  calculation 
of  the  national  domestic  crude  oil 
supply  ratio  for  each  month  shall  take 
into  account  entitlement  purchase  or 
sale  requirements  resulting  from  the 
correction  of  reporting  errors  pursu¬ 
ant  to  paragn^h  (J)  of  9  211.67. 

•  •  •  •  • 

2.  Section  211.66  is  amended  by  re¬ 
vising  paragraph  (h)  to  read  as  fol¬ 
lows: 

9  211.6S  Reporting  reqairenients. 

•  •  •  •  • 

(h)  Monthly  report  On  or  prior  to 
the  fifth  day  of  each  month,  com¬ 
mencing  with  the  month  of  August 
1978,  each  refiner  shall  file  with  the 
ERA  a  report  certifying  the  following 
information  as  to  the  second  month 
prior  to  the  month  in  which  the  report 
isfUed: 

(1)  The  estimated  volume  (to  the 
best  of  the  knowledge  of  the  certifying 
officer)  of  old  oil  included  in  the  crude 
oil  receipts  of  that  refiner. 

(2)  The  estimated  volume  (to  the 
best  of  the  knowledge  of  the  certifying 
officer)  of  upper  tier  crude  oil  includ¬ 
ed  in  the  crude  oil  receipts  of  that  re¬ 
finer. 

(3)  Any  permitted  or  required  ad¬ 
justments  to  the  estimated  volumes  of 
old  and  upper  tier  crude  oil  Included 
in  the  crude  oil  receipts  of  that  refin¬ 
er. 

(4)  The  volume  of  crude  oil  runs  to 
stills  of  that  refiner,  taking  into  ac¬ 
count,  and  specifying  the  amount  of, 
the  adjustments  provided  for  in 
9211.67(d). 

(5)  The  weighted  average  costs  for 
that  refiner  (including  transportation 
costs  to  the  refinery)  of  old  oil,  upper 
tier  crude  oil,  ANS  crude  oil,  stripper 
well  crude  oil  (as  defined  in  Part  212 
of  this  chapter),  other  domestic  crude 
oils  the  first  sale  of  which  is  exempt 
from  the  provisions  of  Part  212  of  this 
chapter,  and  imported  crude  oil  in¬ 
cluded  in  that  refiner’s  crude  oil  re¬ 
ceipts.  For  refiners  required  to  file 
transfer  pricing  report  forms  imder 
9212.84  of  this  chapter,  the  weighted 
average  cost  of  imported  crude  oil  re¬ 
ported  under  this  subparagraph  shall 
be  derived  from  the  landed  costs  set 
forth  in  such  reports. 

(6)  The  estimated  volume  (to  the 
best  of  the  knowledge  of  the  certifiring 
officer)  of  California  lower  tier  crude 


oil  included  In  the  crude  oil  receipts  of 
that  refiner,  and  the  weighted  average 
gravity  (calculated  as  a  single  figure 
for  the  entire  month)  of  such  Califor¬ 
nia  lower  tier  crude  oil  included  in 
such  crude  oil  receipts. 

(7)  The  estimated  volume  (to  the 
best  of  the  knowledge  of  the  certifying 
officer)  of  California  upper  tier  crude 
oil  included  in  the  crude  oil  receipts  of 
that  refiner,  and  the  weighted  average 
gravity  (calculated  as  a  single  figure 
for  the  entire  month)  of  such  Califor¬ 
nia  upper  tier  crude  oil  included  in 
such  crude  oil  receipts. 

(8)  Such  other  information  as  the 
ERA  may  request. 

•  •  •  •  • 

3.  Section  211.67  is  amended  by  de¬ 
leting  paragraph  (gK6),  and  by  revi^ 
ing  paragraphs  (aXl)  and  (aX4)  to* 
read  as  follows: 

9  211.67  Allocation  of  domestic  crude  oiL 

(a)  Issuance  of  entitlements.  (1)  For 
each  month,  commencing  with  the 
month  of  June  1978,  each  refiner  shall 
be  issued  a^iumber  of  entitlements  by 
the  ERA  equal  to  the  number  of  bar¬ 
rels  of  crude  oil  included  in  the  total 
volume  of  that  refiner’s  crude  oil  runs 
to  stills  for  that  month  multiplied  by 
the  national  domestic  crude  oil  supply 
ratio  for  that  month,  subject  to  the 
entitlement  adjustment  for  small  re¬ 
finers  set  forth  in  paragraph  (e)  of 
this  section  and  the  entitlement  ad¬ 
justments  in  subparagraph  (aX4)  of 
this  section. 

•  •  •  •  • 

(4)  For  each  month,  commencing 
with  the  month  of  Jime  1978,  the 
number  of  entitlements  issued  under 
paragraph  (a)  (1)  of  this  section  to 
each  refiner  shall  be  increased  by:  (i) 
the  number  of  barrels  of  California 
lower  tier  crude  oil  included  in  its  ad¬ 
justed  crude  oil  receipts  in  that  month 
multiplied  by  a  fraction,  the  numera¬ 
tor  of  which  is  $2.38  plus  or  minus  $.09 
for  each  degree  API  gravity  (or  frac¬ 
tion  thereof)  by  which  the  weighted 
average  gravity  of  all  California  lower 
tier  crude  oil  included  in  that  refiner’s 
adjusted  crude  oil  receipts  in  that 
month  either  falls  below  or  exceeds, 
respectively.  18  degrees  API,  and  the 
denominator  of  which  is  the  entitle¬ 
ment  price  for  that  month;  and  (ii)  the 
number  of  barrels  of  California  upper 
tier  crude  oil  included  in  its  adjusted 
crude  oil  receipts  in  that  month  multi¬ 
plied  by  a  fraction,  the  numerator  of 
which  is  $1.45  plus  or  minus  $.09  for 
each  degree  API  gravity  (or  fraction 
thereof)  by  which  the  weight  average 
gravity  of  all  California  upper  tier 
crude  oil  included  in  that  refiner's  ad¬ 
justed  crude  oil  receipts  in  that  month 
either  falls  below  or  exceeds,  respec¬ 
tively,  18  degrees  API.  and  the  de¬ 


nominator  of  which  is  the  entitlement 
price  for  that  month:  Provided,  ’That 
the  dollar  value  of  additional  entitle¬ 
ments  issued  under  this  subparagraph 
(4)  shall  not  exceed  the  dollar  value  of 
the  obligation  (as  calculated  under 
paragraph  (b)  of  this  section)  for  the 
crude  oil  with  respect  to  which  such 
additional  entitlements  are  issued. 
The  refiner  shall  calculate  and  report 
the  weighted  average  gravity  of  Cali¬ 
fornia  lower  tier  crude  oil  and  Califor¬ 
nia  upper  tier  crude  oil  separately,  and 
in  calciilating  such  weighted  average 
gravities  shall  (A)  determine  the  grav¬ 
ity  of  such  crude  oil  for  each  receipt  of 
such  crude  oil  in  that  month  on  the 
basis  of  the  gravity  of  such  crude  on  at 
the  time  it  becomes  a  receipt,  and  (B) 
determine  a  single  monthly  weighted 
average  gravity  for  such  crude  oU  by 
weight  averaging  (on  a  volumetric 
basis)  all  of  such  individual  receipts  in 
that  month. 

•  •  •  •  • 

4.  Section  212.131  is  amended  by  re¬ 
vising  paragraphs  (aX2Xi),  (aX3Xi), 
and  (bXi)  to  read  as  foUows: 

9212.131  Cotification  of  domestic  crude 
oil  sales.  ^ 

(a)*  •  • 

•  •  •  •  • 

(2)  Non-stripper  wed  properties,  (i) 
with  respect  to  each  sale  of  crude  oU 
from  a  property  which  has  not  quali¬ 
fied  as  a  stripper  well  property,  the 
producer  shall  certify  in  writing  to  the 
purchaser  the  number  of  barrels,  if 
any,  of— 

(A)  Lower  tier  (“old")  crude  oU  (sep¬ 
arately  identifying  any  California 
lower  tier  crude  oil,  as  defined  in 
9211.62  of  Part  211  of  this  chapter, 
and  the  gravity  in  degrees  API  of  such 
California  lower  tier  crude  oil  at  the 
time  of  the  sale); 

(B)  Upper  tier  (“new”)  crude  oil 
(separately  identifying  any  California 
upper  tier  crude  oil,  as  defined  in 
9211.62  of  Part  211  of  this  chi4>ter, 
and  the  gravity  in  degrees  API  of  such 
California  upper  tier  crude  oil  at  the 
time  of  the  sale),  excluding  any  crude 
oil  transported  through  the  trans- 
Alaska  pipeline;  and 

(C)  Crude  oil  transported  through 
the  trans-Alaska  pipeline. 

With  respect  to  any  prc^rty  which 
has  not  qualified  as  a  stripper  well 
property,  and  from  which  crude  oO  is 
only  sold  to  one  purchaser,  the  re¬ 
quirements  of  this  paragraph  (aX2Xi) 
may  be  complied  with  by  a  one-time 
certification  to  the  purchaser  of  the 
property’s  monthly  base  production 
control  level  determined  pursuant  to 
9212.72.  whether  based  upon  produc¬ 
tion  and  sale  of  crude  oil  in  1972  or 
upon  production  and  sale  of  old  crude 
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oil  in  1975,  and.  if  applicable  either 
the  property’i  adjusted  base  produc¬ 
tion  control  level  determined  pursuant 
to  $212.76  or  the  information  neces¬ 
sary  to  compute  such  adjusted  base 
production  control  level  pursuant  to 
$  212.76:  Provided,  Hotoever,  That  the 
producer  shall  certify  to  the  purchaser 
the  amounts  and  gravity  of  California 
lower  tier  crude  oil  and  California 
upper  tier  crude  oil  in  each  sale. 


•  •  *  •  • 

(3)  Unitized  properties,  (i)  With  re¬ 
spect  to  each  sale  of  crude  oil  from  a 
unitized  property  for  which  the  pro¬ 
ducer  has  determined  a  unit  base  pro¬ 
duction  control  level,  the  producer 
shall  certify  in  writing  to  the  purchas¬ 
er  the  number  of  barrels  of— 

(A)  Lower  tier  (“old”)  crude  oil  (sep¬ 
arately  identifying  any  California 
lower  tier  crude  oil,  as  defined  in 
$211.62  of  Part  211  of  this  chapter, 
and  the  gravity  in  degrees  API  of  such 
California  lower  tier  crude  oil  at  the 
time  of  the  sale); 

(B)  Upper  tier  (“new”)  crude  oil,  if 
any  (separately  identifying  any  Cali¬ 
fornia  upper  tier  crude  oil,  as  defined 
in  $  211.62  of  Part  211  of  this  chapter, 
and  the  gravity  in  degrees  API  of  such 
California  upper  tier  crude  oil  at  the 
time  of  the  sale).  Including  either 
“actual  new  crude  oil”  or  “imputed 
new  crude  oil”  determined  pxirsuant  to 
$  212.75(b),  but  excluding  any  crude  oil 


transported  through  the  trans-Alaska 
pipeline; 

(C)  Crude  oil  transported  through 
the  trans- Alaska  pipeline,  if  any;  and 

(D)  Imputed  Stripper  well  crude  oil, 
if  any,  determine  pursuant  to 
$  212.75(b). 

With  respect  to  any  unitized  property 
for  which  the  producer  has  deter¬ 
mined  a  unit  base  production  control 
level,  and  from  which  crude  oil  is  only 
sold  to  one  purchaser,  the  require¬ 
ments  of  this  paragraph  (a)(3Xi)  may 
be  complied  with  by  a  one-time  writ¬ 
ten  certification  to  the  purchaser  of— 

(1)  The  monthly  luiit  base  produc¬ 
tion  control  level,  determined  pursu¬ 
ant  to  $  212.75(b); 

(2)  The  number  of  barrels  of  “imput¬ 
ed  new  crude  oil,”  if  any.  determined 
pursuant  to  $  212.75(b),  excluding  any 
crude  oil  transported  through  the 
trans-- Alaska  pipeline; 

(3)  The  number  of  barrels  of  crude 
oil  transported  through  the  trans- 
Alaska  pipeline,  if  any;  and 

(4)  The  number  of  barrels  of  imput¬ 
ed  stripper  well  crude  oil,  if  any,  deter¬ 
mined  pursuant  to  $  212.75(b):  Pro¬ 
vided,  hotoever.  That  the  producer 
shall  certify  to  the  purchaser  the 
amounts  and  gravity  of  California 
lower  tier  crude  oil  and  California 
upper  tier  crude  oil  in  each  sale. 

«  «  •  •  « 

(bKl)  Each  seller  of  domestic  crude 
oil,  other  than  a  producer  of  domestic 


crude  oil  covered  by  paragraph  (a)  of 
tl^s  section,  shall,  with  respect  to  each 
sale  of  domestic  crude  oil  other  than 
an  allocation  sale  pursuant  to  $  211.65 
of  Part  211,  or  a  sale  in  which  no  vol¬ 
umes  of  domestic  crude  oil  are  deemed 
to  have  been  transferred  pursuant  to 
$  211.67(g)  of  Part  211,  certify  in  writ¬ 
ing  to  the  pluvhaser  the  respective 
volumes  of  and  respective  per  barrel 
prices  for  the— 

(i)  Lower  tier  ("old”  crude  oil  (sepa¬ 
rately  identifying  California  lower  tier 
crude  oil,  as  defined  in  $  211.62  of  Part 
211  of  this  chapter,  and  the  gravity  in 
degrees  API  of  such  California  lower 
tier  crude  oil  at  the  time  of  the  sale); 

(ii)  Upper  tier  (“new”)  crude  oil  (sep¬ 
arately  identifying  any  California 
upper  tier  crude  oil,  as  defined  in 
$211.62  of  Part  211  of  this  chapter, 
and  the  gravity  in  degrees  API  of  such 
California  upper  tier  crude  oil  at  the 
time  of  the  sale),  exclusive  of  any 
crude  oil  transported  through  the 
trans-Alaska  pipeline; 

(iii)  Crude  oil  transported  through 
the  trans- Alaska  pipeline; 

(iv)  Stripper  well  crude  oil;  and 

(V)  Other  domestic  crude  oils  the 
first  sale  of  which  is  exempt  from  the 
provisions  of  this  part— included  in  the 
volume  of  domestic  crude  oil  so  sold. 
The  certification  shall  also  contain  a 
statement  that  the  price  charged  for 
the  domestic  crude  oil  has  been  deter¬ 
mined  in  accordance  with  Subpart  L  of 
this  part. 
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Item  No.  9.  CAuroRHu  Olb  On.  Rbceipt8 

In  Column  B  of  the  line  items  specified 
below,  enter  the  weighted  average  API  grav¬ 
ity  rounded  downward  to  the  nearest  whole 
degree,  Le.,  27.9  gravity  would  be  entered  as 
27. 

In  line  €0119,  Column  (O.  enter  the  total 
volume  of  California  old  crude  oil,  in  actual 
barrels,  received  for  your  account  at  own  re¬ 
fineries  for  the  reporting  period. 

In  line  60129,  Column  (O,  enter  the  total 
volume  of  California  old  crude  oil,  in  actual 
barrels,  received  for  processing  at  own  refin¬ 
eries  for  nonrefiners  for  the  reporting 
period. 

In  line  60139,  Column  (O.  enter  the  total 
volume  of  California  old  oil,  in  actual  bar¬ 
rels,  received  tor  processing  for  your  ac¬ 
count  by  other  refiners. 

adjustments 

In  line  60219,  Column  (O,  enter  the 
volume  of  California  old  adjustments,  in 


actual  barrels,  to  receipts  of  oil  for  your 
own  account  at  your  own  refineries  during 
the  reporting  period.  If  the  adjustments  are 
negative,  indicate  with  a  minus  sign  in  the 
left  most  position  of  the  field  and  sero  fill. 
Do  not  include  corrections  resulting  from 
internal  errors. 

In  line  €0399,  Column  (D),  enter  the 
volume,  in  actual  barrels,  of  the  total  ad¬ 
justed  monthly  receipts  for  the  reportii^ 
period. 

Item  No.  10,  Cautokjiia  New  On.  Rbceutts 

In  Column  B  of  the  line  items  specified 
below,  enter  the  weighted  average  API  grav¬ 
ity  rounded  downward  to  the  nearest  whole 
degree,  Le.,  27.9  gravity  would  be  entered  as 
27. 

In  line  63119,  Column  (O,  enter  the  total 
volume  of  California  new  crude  oil,  in  actual 
barrels,  received  for  your  account  at  own  re¬ 
fineries  for  the  reporting  period. 


In  line  63129,  Column  (O,  enter  the  total 
volume  of  California  new  crude  oU,  in  actual 
barrels,  received  for  processing  at  own  refin¬ 
eries  for  nonrefiners  for  the  reporting 
period. 


adjustments 

In  line  63219,  Column  (O,  enter  the 
volume  of  CaUfomia  new  adjustments,  in 
actual  barrels,  to  receipts  of  <011  for  your 
own  account  at  your  own  refineries  during 
the  reporting  period.  If  the  adjustments  are 
negative,  indicate  with  a  minus  sign  in  the 
left  most  position  of  the  field  and  zero  filL 
Do  not  include  corrections  resulting  from 
internal  errors. 

In  line  63399,  Column  (D),  enter  the 
volume,  in  actual  barrels,  of  the  total  ad¬ 
justed  monthly  receipts  for  the  reporting 
period. 

[FR  Doc.  78-17061  FUed  6-16-78;  11:25  ami 
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[3128-01] 

DEPARTMENT  OF  ENERGY 

Economic  Rogulatory  Administration 
[10  CFR  Fort  211] 

raOPOSED  AMENDM0ITS  TO  THE  ENTITIE- 
MB4TS  PROGRAM  WITH  RESPECT  TO  IM¬ 
PORTED  RESIOUAL  FUEL  OH 

AGENCY:  Economic  Regulatory  Ad¬ 
ministration,  Department  of  Energy. 

ACTION:  Further  Notice  of  Proposed 
Rulemaking  and  Public  Hearing. 

SUMMARY:  The  Economic  Regula¬ 
tory  Administration  (ERA)  of  the  De¬ 
partment  of  Energy  (DOE)  hereby 
gives  notice  of  a  further  proposal  to 
amend  the  domestic  crude  oil  “entitle¬ 
ments”  program  with  respect  to  enti¬ 
tlement  adjustments  for  imported  re¬ 
sidual  fuel  oil.  Three  alternative 
amendments  with  respect  to  this 
matter  were  previously  proposed  in 
December  1976,  but  none  of  the  three 
was  adopted  as  a  final  rule.  Two  of 
those  proposals  combined  amend¬ 
ments  to  the  entitlements  program 
with  basic  revisions  in  the  Mandatory 
Oil  Import  Program  (MOIP).  The 
amendments  proposed  in  this  notice 
are  not  dependent  on  any  revision  of 
the  MOIP  and  would  eliminate  the  en¬ 
titlement  penalty  which  currently 
exists  for  sales  of  domestic  residual 
fuel  oil  in  the  East  Coast  market.  This 
proposal  would  also  Increase  the  enti¬ 
tlement  value  issuable  for  imports  of 
residual  fuel  oil  from  the  present  30% 
of  the  per  barrel  crude  oil  entitlement 
value  to  100%  of  that  value,  less  an 
amovmt  equal  to  the  product  fee  in  the 
MOIP  in  cases  where  the  product  fee 
is  not  payable  by  reason  of  a  fee-free 
allocation.  In  addition,  these  amend¬ 
ments  would  provide  for  expansion  of 
the  residual  fuel  oil  program  from  its 
current  scope,  the  Bureau  of  Mines 
East  Coast  Petroleum  Refining  Dis¬ 
trict,  to  include  as  well  as  the  State  of 
Michigan,  which  has  been  similarly  de¬ 
pendent  on  residual  fuel  oil  imports. 

DATES:  Comments  by  August  25, 
1978,  4:30  p.m.;  Requests  to  speak  by 
July  17,  1978,  4:30  p.m.;  Hearing  date: 
July  26  and  27, 1978,  9:30  a.m. 

ADDRESSES:  Comments  and  requests 
to  speak  to:  Department  of  Energy, 
Public  Hearing  Management,  Room 
2313,  2000  M  Street.  Box  TA.  Wash¬ 
ington.  D.C.  20461.  Hearing  location: 
Room  3000A.  12th  and  Pennsylvania 
Avenue.  N.W.,  Washington,  D.C. 
20461. 

FOR  FURTHER  INFORMATION 
coNTAcrr: 

Frank  KeUy  (Office  of  Public  Af¬ 
fairs).  2000  M  Street,  N.W.,  Room 
6308E,  Washington,  D.C.  20461,  202/ 
254-8690. 

Robert  C.  Gillette  (Hearing  Proce¬ 


dures),  2000  M  Street,  N.W.,  Room 
2214B.  Washington,  D.C.  29461,  202/ 
254-5201. 

Stephen  W.  Hall  (Regulations  and 
Emergency  Planning),  2000  M 
Street,  N.W.,  Room  8222G,  Washing¬ 
ton,  D.C.  20461,  202/632-8494. 
Douglas  Mclver  (Entitlements  Pro¬ 
gram  Office),  2000  M  Street,  N.W., 
Room  61281,  Washington,  D.C. 
20461,  202/254-8660. 

Michael  Paige  (Office  of  General 
Counsel),  12th  and  Pennsylvania 
Avenue,  N.W.,  Room  5136,  Washing¬ 
ton.  D.C.  20461,  202/566-9565. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Proposed  Amendment 
A  General  Objectives 

B.  Specific  Proposals 

1.  Elimination  of  "Reverse"  Entitlements 

2.  Increase  of  Entitlements  for  Imported 
Residual  Fuel  oil 

3.  Extension  of  Entitlements  to  Other 
Import-Dependent  areas 

4.  Entitlement  Treatment  for  Virgin  Is¬ 
lands  Imports 

C.  Potential  Advantages  of  the  Proposals 

III.  Effective  Date 

IV.  Additional  Comments  Requested 

V.  Comment  Procedures 

A.  Written  Comments 

B.  Public  Hearing 

I.  BACKGROtmn 

On  March  29,  1976  the  Federal 
Energy  Administration  (FEA),  a  pred¬ 
ecessor  agency  of  the  DOE,  adopted 
amendments  to  the  entitlements  pro¬ 
gram  which  were  designed  to  mitigate 
potential  severe  competitive  imbal¬ 
ances  in  the  East  Coast  residual  fuel 
oil  market.  The  entitlements  program 
is  designed  generally  to  equalize  refin¬ 
ers’  crude  oil  costs,  recognizing  the 
impact  of  domestic  crude  oil  price  con¬ 
trols.  the  thus  reduce  market  distor¬ 
tions  in  product  prices  which  would 
otherwise  exist. 

The  East  Coast  is  unique  in  that  80- 
90%  of  the  region’s  demand  for  residu¬ 
al  fuel  oU  is  supplied  by  product  made 
outside  the  continental  United  States. 
Most  of  this  imported  residual  fuel  oil 
is  produced  in  Caribbean  refineries, 
which  are  owned  both  by  U.S.  compa¬ 
nies  and  foreign  Interests,  with  a  small 
percentage  being  supplied  by  refiner¬ 
ies  located  in  Europe,  the  Middle  East 
and  elsewhere. 

The  original  Mandatory  Oil  Import 
Program,  established  in  1959,  placed 
no  limit  on  the  volume  of  residual  fuel 
oil  which  could  be  imported.  At  that 
time,  foreign  crude  oil  prices  where 
lower  than  domestic  crude  prices,  and 
thus  foreign  residual  fuel  oil  was  gen¬ 
erally  less  expensive  than  its  domesti¬ 
cally-produced  counterpart.  When  the 
oil  import  quota  system  was  replaced 
with  a  system  of  import  fees  in  1973. 
fee-exempt  allocation  in  declining 
amounts  for  Petroleum  Administra¬ 
tion  for  Defense  (PAD)  District  I  re¬ 
sidual  fuel  oil  imports  were  granted  so 


that  the  impact  of  the  fees  would  be 
delayed  imtil  new  domestic  refining 
capacity  could  be  built.  Thus,  since 
1973,  only  a  small  amoimt  of  residual 
fuel  oil  has  been  imported  subject  to  a 
fee,  and  domestic  residual  fuel  oil 
users  have  had  little  incentive  to  de¬ 
crease  their  dependence  on  imports, 
since  the  amount  of  fee-free  tdloca- 
tlons  was  sufficient  for  incremental  re¬ 
sidual  oil  requirements  over  domestic 
production  levels.  'The  anticipated  con¬ 
struction  of  additional  residual  fuel  oil 
refining  capacity  has  not  occured  to 
the  extent  originally  projected  be¬ 
cause  of  reduced  demand  and  excess 
capacity  of  the  Caribbean  refineries. 
Refineries  located  in  the  United  States 
have  generally  been,  and  continue  to 
be,  oriented  toward  the  production  of 
motor  gasoline,  distillate  fuels  and 
other  "lighter”  products. 

The  FEA  determined  in  the  March 
1976  rulemaking  proceeding  that  the 
entitlements  program  would  cause 
sever  distortions  in  the  East  Coast 
market,  because  one  Caribbean-locat¬ 
ed  refiner  (Amerada  Hess),,  and  several 
domestic  refiners  of  residual  fuel  oil 
supplying  the  East  Coast  participated 
in  the  entitlements  program,  while  the 
other  major  suppliers  to  the  market 
did  not. 

For  purposes  of  this  discussion,  how¬ 
ever,  it  is  important  to  note  that  all 
suppliers  to  the  East  Coast  market 
which  are  located  outside  the  United 
States,  including  Amerada  Hess,  are 
subject  to  the  provisions  of  the  MOIP. 
Thus,  all  residual  fuel  oil  brought  into 
the  United  States  for  sale  or  use  is 
treated  as  an  “import”  for  purposes  of 
the  MOIP  and  is  subject  to  the  MOIP 
fees  at  the  time  of  importation.  In 
contrast,  for  purposes  of  the  entitle¬ 
ments  program,  refineries  located  in 
territories  and  possessions  of  the 
United  States,  including  the  Amerada 
Hess  refinery  in  the  Virgin  Islands,  are 
considered  to  be  domestic  refiners. 
Thus,  crude  oil  refined  in  such  refiner- 
iers  earns  entitlements  on  the  same 
basis  as  does  other  domestically-re- 
fined  crude  oil,  although  the  refined 
products  produced  are  subject  to 
MOIP  fees  (as  are  all  products  refined 
in  foreign  refineries)  at  the  time  they 
are  brought  into  the  U.S.  However, 
the  provisions  of  the  MOIP  which  are 
applicable  to  Amerada  Hess  differ 
from  those  under  which  other  domes¬ 
tic  refiners  must  operate,  since  Hess  is 
outside  of  U.S.  customs  territory.  The 
major  differences  are  as  follows.  First, 
the  fee-free  licenses  issued  to  Amerada 
Hess  based  on  refinery  capacity  (under 
10  CFR  §§  213.12  and  213.29)  allow  for 
the  importation  of  unfinished  oils  and 
finished  products  (in  lieu  of  crude  oil) 
into  the  customs  territory,  whereas 
fee-free  licenses  issued  to  onshore  re¬ 
fineries  are  for  crude  oil  and  unfin¬ 
ished  oils.  Second,  Amerada  Hess  re¬ 
ceives  a  fee-free  allocation  for  impor- 
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tation  of  residual  fuel  oil  into  PAD 
District  I,  as  do  other  product  import¬ 
ers.  Finally,  when  Amerada  Hess  pur¬ 
chases  a  fee-paid  license,  it  has  the 
option  to  transport  the  products  in 
foreign  or  U.S.  flag  vessels.  If  foreign 
flag  vessels  are  used,  it  must  pay  the 
product  fee  of  63<  per  barrel;  if  U.S. 
flag  vessels  are  used  (or  foreign  vessels 
when  no  U.S.  flag  vessels  are  availa¬ 
ble),  Hess  need  pay  only  the  crude  fee 
of  21t  per  barrel. 

When  the  entitlements  program  was 
originally  adopted  in  November  1974, 
partial  entitlements  were  granted  to 
imports  of  certain  products  so  that 
marketers  dependent  on  these  import¬ 
ed  products  would  be  placed  in  a  com¬ 
petitive  position  compared  to  mar¬ 
keters  of  domestically-refined  prod¬ 
ucts.  This  same  level  of  protection  was 
provided  to  marketers  of  imported 
products  under  the  supplemental  fees 
which  were  pl^ed  on  imported  crude 
oil  and  products  in  early  1975.  In  each 
case,  special  provisions  were  made  for 
Amerada  Hess  to  take  account  of  its 
being  outside  U.S.  customs  territory 
and  participating  in  the  entitlements 
program.  When  the  supplemental  fees 
were  removed  in  late  December  1975, 
the  East  Coast  residual  fuel  oil  market 
was  threatened  with  severe  competi¬ 
tive  distortions,  which  were  further 
aggravated  by  the  February  1,  1976 
rollback  in  domestic  crude  oil  prices 
required  by  the  Energy  Policy  and 
Conservation  Act.  As  a  result  of  these 
factors,  the  economic  viability  of  mar¬ 
keters  that  were  reliant  on  foreign  re¬ 
finers  located  in  the  Caribbean  was 
significantly  imperiled. 

In  March  of  1976,  FEA  estimated 
that  Amerada  Hess  (and  other  domes¬ 
tic  refiners  which  participated  in  the 
entitlements  program)  had  an  advan¬ 
tage  of  approximately  $3  per  ban  el  in 
crude  oil  costs  as  compared  to  foreign 
refiners.  Thus,  in  order  to  bring  the 
crude  oil  costs  of  those  refiners  sup¬ 
plying  the  East  Coast  with  residual 
fuel  oil  into  closer  equilibrium  (and 
permit  the  foreign  refineries  and  do¬ 
mestic  marketers  dependent  on  them 
to  remain  financially  viable),  FEA  de¬ 
termined  in  the  March  1976  proceed¬ 
ing  to  reduce  the  benefits  which  do¬ 
mestic  refiners  received  under  the  en¬ 
titlements  program  for  their  residual 
fuel  oil  production  sold  on  the  East 
Coast,  while  at  the  same  time  granting 
to  the  importers  dependent  on  foreign 
refineries  limited  participation  in  the 
entitlements  program.  By  that  rule- 
making,  importers  were  granted  the 
right  to  receive  a  partial  entitlement 
benefit  with  respect  to  each  barrel  of 
residual  fuel  oil  imported  for  sale  or 
use  into  the  East  Coast  market.  The 
East  Coast  market  for  purposes  of  the 
entitlement  adjustments  provided  in 
the  March  29, 1976  rule  was  defined  as 
the  Bureau  of  Mines  Blast  Coast  Petro¬ 
leum  Refining  District,  which  includes 


the  States  within  PAD  District  I, 
except  for  West  Virginia  and  certain 
counties  in  Western  New  York  and 
Pennsylvania. 

Under  the  March  1976  amendments, 
imports  of  residual  fuel  oil  into  the 
East  Coast  market  result  in  the  issu¬ 
ance  to  the  importer  of  record  in  the 
month  in  which  the  import  takes  place 
of  a  fractional  entitlement  per  barrel 
equal  to  30  percent  of  the  entitlement 
value  earned  by  a  domestic  refiner  for 
each  barrel  of  imported  crude  oil  in¬ 
cluded  in  its  crude  oil  runs  to  stills. 
With  respect  to  domestically-refined 
residual  fuel  oil  produced  for  sale  into 
the  East  Coast  market,  the  refiner 
loses  50  percent  of  the  applicable 
crude  oil  fractional  entitlement  value, 
the  so-called  “reverse”  entitlement, 
for  each  barrel  of  residual  fuel  oil  so 
produced  and  sold  in  excess  of  the 
first  5,000  barrels  per  day  (B/D).  The 
net  effect  of  these  adjustment  is  to 
preserve  for  domestic  refiners  a  theo¬ 
retical  crude  oil  cost  advantage  for 
production  in  excess  of  the  first  5,000 
B/D  equal  to  20  percent  of  the  per 
barrel  crude  oil  entitlement  value  for 
the  month  in  question.  In  February 
1978,  this  advantage  was  approximate¬ 
ly  38  cent. 

This  advantage  is  currently  the  only 
protection  against  imports  of  residual 
fuel  oil  afforded  dom^^stic  refiners 
under  programs  admini.stered  by  DOE. 
The  provisions  of  the  MOIP  provide 
for  a  21  cent  fee  on  imported  crude  oil 
and  a  63  cent  fee  on  imported  prod¬ 
ucts,  which  would  result  is  a  theoreti¬ 
cal  42  cent  level  of  protection  for  do¬ 
mestic  refiners.  However,  the  fee-free 
allocations  which  currently  exist  with 
respect  to  both  crude  oil  and  products 
result  in  virtually  no  fees  being  paid 
with  regard  to  the  major  portion  of 
products  (and  a  substantial  portion  of 
the  crude  oil)  which  is  being  imported 
at  the  present  time.  Thus,  the  protec¬ 
tion  intended  by  the  MOIP  is  yet  to  be 
evidenced,  and  is  now  essentially  pro¬ 
vided  by  the  entitlements  program. 

On  November  3,  1976  FEA  held  a 
public  hearing  to  a.ssess  the  operatioh 
and  effectiveness  of  the  amendments 
to  the  entitlements  program  which 
were  adopted  in  March,  as  described 
above.  A  large  number  of  written  com¬ 
ments  were  submitted  in  this  proceed¬ 
ing  and  a  substantial  number  of  firms 
made  oral  presentations  at  the  public 
hearing.  The  participants  were  in  dis¬ 
agreement  on  several  Issues  which 
were  the  subject  of  the  hearing.  How¬ 
ever.  as  a  result  of  the  November  pro¬ 
ceeding,  FEA  determined  to  propose 
amendments  to  the  residual  fuel  oil 
provisions  of  the  entitlements  pro¬ 
gram  w'hich  would  achieve  a  result 
similar  to  that  of  the  March  1976 
amendments,  but  which  w'ould  elimi¬ 
nate  certain  undesirable  effects  of 
those  regulations  on  domestic  residual 
fuel  oil  markets.  Moreover,  it  was  sug¬ 


gested  in  that  proceeding  that  any 
action  involving  imported  product  en¬ 
titlements  might  have  to  be  coordinat¬ 
ed  with  possible  revisions  of  the 
MOIP. 

Thus,  FEA  issued  on  December  23, 
1976  (41  FR  56821;  December  30,  1976) 
a  proposal  which  contained  three  al¬ 
ternative  entitlement  program  adjust¬ 
ments  for  residual  fuel  oil  in  conjunc¬ 
tion  with  two  proposed  alternative 
amendments  to  the  MOIP.  which  was 
then  under  consideration  for  revision. 
Each  of  the  three  proposals  was  de¬ 
signed  to  provide  an  84  cent  per  barrel 
level  of  protection  for  domestic  refin¬ 
ers.  by  eliminating  the  entitlement 
loss  for  domestic  refiners  with  respect 
to  sales  of  domestic  residual  fuel  oil  in 
the  East  Coast  market  and  increasing 
the  level  of  entitlements  benefits 
which  would  be  earned  for  imports  of 
residual  fuel  oil. 

The  first  alternative  set  forth  in  the 
December  1976  notice  proposed  a  sus¬ 
pension  of  the  MOIP  product  import 
fees  and  a  grant  of  entitlement  bene¬ 
fits  to  imports  of  residual  fuel  oil  into 
PAD  Districts  I  through  IV  (all  re¬ 
gions  of  the  U.S.  except  the  West 
Coast)  at  a  level  84  cent  lower  than 
that  earned  by  domestic  refiners  for 
refining  a  barrel  of  crude  oil. 

The  second  alternative  did  not  pro¬ 
pose  any  changes  to  the  MOIP,  but 
proposed  that  the  entltlemehts  pro¬ 
gram  would  act  as  a  supplement  to  the 
MOIP.  Under  this  proposal,  imtil  the 
time  in  1977  or  1978  when  some  im¬ 
porters  would  begin  to  pay  product 
import  fees  (which  it  was  believed 
would  be  the  case  at  the  time  of  the 
proposal),  imports  of  residual  fuel  oil 
into.  PAD  District  I  would  earn  entitle¬ 
ments  worth  84  cent  less  than  domes¬ 
tic  refiners.  At  the  time  that  importers 
began  to  pay  the  MOIP  product 
import  fees,  entitlements  would  be 
granted  to  residual  fuel  oil  imports  at 
the  level  of  the  per  barrel  crude  oil 
value  less  42  cent.  The  additional  42 
cent  of  protection  would  have  resulted 
from  the  differential  in  the  MOIP 
crude  oil  and  product  fees. 

The  third  alternative  proposed  in 
the  December  1976  notice  provided  for 
the  award  of  full  per  barrel  crude  oil 
entitlements  to  Import  of  residual  fuel 
oil  into  PAD  Districts  I  through  IV.  In 
conjunction  with  this  alternative,  the 
MOIP  fees  for  Imported  products 
would  have  been  increa.sed  immediate¬ 
ly  to  provide  an  84c  per  barrel  level  of 
protection. 

Seventy  written  comments  were  re¬ 
ceived  in  response  to  the  December 
1376  notice.  In  addition.  30  persons 
presented  oral  statements  at  the 
public  hearing  on  the  proposal  held  in 
Washington,  D.C.  on  January  27  and 
28,  1977.  'fhe  commenters  included 
major,  independent  and  small  refiners, 
importers  of  residual  fuel  oil.  mar¬ 
keters,  trade  associations,  utility  com- 
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ponies,  petrochemical  manufacturers, 
local  and  state  governments,  members 
of  Congress,  and  the  United  States  De¬ 
partment  of  Justice.  The  comments 
thus  reflected  the  views  of  a  broad 
range  of  Interested  parties  that  would 
have  been  affected  by  the  proposed 
amendments. 

As  was  the  case  In  the  November  3, 
1976  Informational  hearing  noted 
above,  there  was  disagreement  among 
those  commenting  on  the  December 
proposals  with  respect  to  several 
issues.  The  commenter  were  almost 
unanimous,  however,  in  opposing  the 
second  alternative  proposed.  The  main 
objections  to  this  alternative  were  its 
adminsitrative  complexity  and  the  fact 
that  it  would  not  eliminate  the  com¬ 
petitive  advantage  conferred  by  the 
MOIP  fee-free  allocations,  which  are 
held  by  historical  marketers,  and 
would  place  new  and  expanding  mar¬ 
keters  at  a  competitive  disadvantage. 
Consiuner  interests  generally  pre¬ 
ferred  the  first  alternative,  since  it 
liiroposed  to  suspend  product  import 
fees  under  the  MOIP,  which  would 
have  been  relected  in  lower  prices  to 
consiuners.  Commenters  representing 
consumers  or  importers  in  PAD  Dis¬ 
tricts  II  through  IV  and  the  western 
portion  of  PAD  District  I  favored  the 
first  or  third  alternatives,  since  those 
two  proposed  an  extension  of  the  enti¬ 
tlements  program  for  residual  fuel  oU 
to  those  geographic  areas. 

These  was  no  clear  consensus  as  to 
any  one  of  the  three  proposed  alterna¬ 
tives,  and  several  comments  suggested 
that  FEA  should  allow  the  amend¬ 
ments  to  the  entitlements  program 
which  had  been  adopted  in  March 
1976  to  remain  in  place  for  one  full 
heating  season  before  further  amend¬ 
ments  were  considered.  This  would 
allow  the  agency  to  gather  data  on 
what  the  impact  of  the  amendments 
had  been  and  to  determine  accurately 
whether  or  not  they  had  accomplished 
their  intended  result.  Furthermore, 
several  comments  suggested  that  no 
changes  should  be  made  until  the  new 
administration  had  formulated  and  ex¬ 
pressed  its  position  on  the  matters 
which  were  the  subject  of  the  Decem¬ 
ber  1976  notice. 

In  April  1977,  President  Carter  sub¬ 
mitted  the  proposed  National  Energy 
Act  to  Congress  which,  if  adopted, 
would  have  a  direct  bearing  on  the 
regulations  proposed  in  the  December 
1976  notice.  In  particular,  the  Presi¬ 
dent  proposed  the  imposition  of  a 
Crude  Oil  Equalization  Tax  (COET), 
which,  if  enacted,  would  after  a  period 
of  two  years  supercede  the  role  that 
the  entitlements  program  currently 
plays  in  equalizing  the  crude  oil  costs 
of  domestic  refiners  and  thus  would 
suggest  a  general  reconsideration  of 
the  December  1976  proposals. 

Largely  due  to  uncertainty  over  the 
outcome  of  congressional  considera¬ 


tion  of  the  President's  proposed 
energy  program  and  its  potential 
effect  on  the  East  Coast  residual  fuel 
oil  market,  the  FEA  (and  later  DOE) 
took  no  action  in  1977  on  any  of  the 
three  proposals  contained  in  the  De¬ 
cember  1976  notice.  However,  in  Sep¬ 
tember  of  1977,  the  FEA  adopted 
guidelines  for  granting  exception 
relief  in  order  to  alleviate  the  imbal¬ 
ances  in  import  fee-free  allocations,  as 
between  different  marketers  of  residu¬ 
al  fuel  oil  on  the  East  Coast,  which 
had  developed  since  the  fee  system 
was  established.  The  total  number  of 
fee-free  allocation  available  for  the  al¬ 
location  period  May  1,  1977  through 
April  30, 1978  was  in  excess  of  project¬ 
ed  Import  requirements  for  the  period. 
However,  some  firms  were  holding 
more  fee-free  licenses  than  they 
needed,  while  other  did  not  have  suffi¬ 
cient  licenses  to  meet  their  contrac¬ 
tual  obligation.  The  intention  of  the 
Proclamation  which  is  the  basis  for 
the  MOIP  was,  however,  that  the  fees 
would  only  begin  to  take  effect  when 
demand  exceeded  exemptions.  For  this 
reason,  the  FEA  adopted  guidelines 
for  the  granting  of  exception  relief 
through  which  any  firm  importing  re¬ 
sidual  fuel  oil  into  PAD  District  I 
could  obtain  sufficient  fee-free  li¬ 
censes  to  meet  its  contractual  obliga¬ 
tions  or  other  projected  needs.  These 
guidelines,  in  addition  to  correcting  a 
dislocation  in  fee-free  licenses  among 
historical  importers  of  residual  fuel 
oil.  allowed  new  entrants  into  the 
market,  as  well  was  those  who  expand¬ 
ed  their  market,  to  obtain  fee-free  li¬ 
censes.  In  the  current  MOIP  alloca¬ 
tion  period  (May  1,  1978  through  April 
30,  1979)  it  appears  that  there  again 
will  not  be  sufficient  fee-free  licenses 
to  accommodate  all  imported  residual 
fuel  oil,  and  the  equity  problems  that 
smlaced  last  year  may  reciu*.  The 
granting  of  a  blanket  exemption  again, 
which  would  tend  to  frustrate  the  pur¬ 
pose  of  phasing  out  fee-free  licenses, 
would  not  be  necessary  imder  the  ad¬ 
justments  provided  in  this  proposal. 

Effective  October  1,  1977,  all  fimc- 
tions  previously  performed  by  the 
PEA  were  transferred  to  the  Depart¬ 
ment  of  Energy  pursuant  to  the  De¬ 
partment  of  Einergy  Organization  Act 
(DOE  Act,  Pub.  L.  95-91)  and  Execu¬ 
tive  Order  No.  12009  (42  FR  46267, 
September  15,  1977).  Section  705  (b) 
(1)  of  the  DOE  Act  provides  in  part 
that: 

The  provisions  of  this  Act  shall  not  idfect 
any  proceedings  *  *  *  pending  at  the  time 
this  Act  takes  effect  before  any  department, 
agency,  commission,  or  component  thereof, 
functions  of  which  are  transferred  by  this 
Act;  but  such  proceedings  *  *  *  to  the 
extent  that  they  relate  to  functions  so 
transferred,  shall  be  continued.  *  •  • 

By  DOE  Delegation  Order  No.  0204- 
4  (42  CF  60725,  November  29.  1977), 
the  Secretary  of  Energy  delegated  to 


the  Administrator  of  the  Elconomic 
Regulatory  Administration  the  au¬ 
thority  to  take  such  action,  including 
the  proposal  and  adoption  of  rules,  as 
is  necessary  and  appropriate  to  admin¬ 
ister  several  functions,  among  which 
are  the  allocation  and  pricing  of  crude 
oil  and  refined  petroleiun  products, 
pursuant  to  the  provisions  of  the 
Emergency  Petroleum  Allocation  Act 
of  1973,  as  amended.  Under  the  au¬ 
thority  of  this  Delegation  Order,  the 
ERA  has  considered  all  the  comments 
submitted  in  response  to  FEA’s  De¬ 
cember  1976  notice  as  well  as  all  data 
currently  available  to  it,  and  has  de¬ 
termined  that  the  December  1976  rule- 
making  proceeding  should  be  contin¬ 
ued  as  described  below. 

II.  Proposed  Amendments 

A.  GENERAL  OBJECTIVES 

The  principal  purpose  of  this  pro¬ 
posal  is  to  correct  the  fimdamental  in¬ 
equity  resulting  from  the  fact  that 
some  regions  of  the  country  are  heav¬ 
ily  dependent  on  certain  imported  re¬ 
fined  products,  particularly  residual 
fuel  oil,  and  therefore  do  not  receive 
the  full  benefits  of  domestic  crude  oil 
price  controls  through  the  entitle¬ 
ments  program  that  other  regions  not 
dependent  on  product  imports  receive. 
The  proposed  rule  would  in  effect  give 
consumers  dependent  on  imported  re¬ 
sidual  fuel  oil  approximately  the  same 
benefits  of  domestic  price  controls  as 
are  received  by  consumers  of  products 
refined  domestically  from  imported 
crude  oil.  In  general,  the  proposal 
would  eliminate  the  current  entitle¬ 
ment  penalty  for  domestic  residual 
fuel  oil  sold  in  the  East  Coast  (“re¬ 
verse  entitlements”),  increase  the  enti¬ 
tlement  benefit  for  imported  residual 
fuel  oil,  adjust  the  treatment  of  the 
Amerada  Hess  Virgin  Islands  refinery 
to  create,  insofar  as  is  possible  and  ap¬ 
propriate,  a  position  of  equity  between 
the  refinery  located  in  that  U.S.  terri¬ 
tory  and  other  refiners  affected  by 
this  proposal,  and  extend  the  coverage 
of  the  import  entitlement  benefits  to 
all  historic  import-dependent  areas. 

Based  on  current  entitlement  values, 
this  proposal  would  result  in  an  in¬ 
crease  in  entitlement  benefits  for  im¬ 
ported  residual  fuel  oil  of  approxi¬ 
mately  65  cents  per  barrel  (or  about 
1.5  cent  per  gallon).  These  increased 
benefits  are  estimated  to  be  sufficient 
to  bring  East  and  Gulf  Coast  residual 
fuel  oil  prices  into  parity,  and  thus 
correct  an  inequity  between  consumers 
in  these  regions  that  arose  as  a  result 
of  the  current  entitlement  adjust¬ 
ments.  For  example,  according  to  the 
latest  published  prices,  1  percent 
sulfur  residual  fuel  oil  sold  at  the  fol¬ 
lowing  per  barel  prices  for  the  month 
of  April; 

Boston— $13.55;  N.Y.  Harbor— $12.88;  Gulf 
Coast-$11.70;  West  Coast— $7.50-$9.00. 
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Under  this  proposal,  the  effective 
level  of  protection  for  domestic  refin¬ 
ers  (taldng  into  account  the  21#  per 
barrel  crude  oil  import  fee)  would  in¬ 
crease  from  about  20#  to  42#  per 
barrel. 

While  we  are  generally  of  the  view, 
as  FEA  was  in  1976,  that  any  amend¬ 
ments  to  the  entitlements  program 
should  be  coordinated  with  revisions 
of  the  MOIP,  such  revisions  require 
Presidential  findings  and  assessments 
by  other  Executive  departments  and 
are  thus  beyond  the  scope  of  a  pro¬ 
posed  rulemaking  by  DOE  to  amend 
its  petroleum  allocation  regulations. 
Consequently,  this  proposal  will  not 
specifically  address  appropriate  levels 
of  protection  for  domestic  refiners; 
rather,  it  will  adopt  the  levels  of  pro¬ 
tection  built  into  the  current  MOIP. 
However,  rather  than  phasing  such 
protection  in  between  the  present  and 
1980,  as  the  MOIP  would  do,  it  would 
make  it  fully  effective  upon  adoption 
of  the  proposal.  The  proposal  would 
also  be  sufficiently  flexible  to  be 
adaptable  to  any  future  changes  in 
that  program.  At  such  time  as  revi¬ 
sions  to  the  MOIP  may  be  adopted,  we 
shall  promulgate  conforming  regula¬ 
tory  Smendments  as  necessary  so  that 
the  entitlements  treatment  of  residual 
fuel  oil  imports  will  continue  to  be 
consistent  with  the  objectives  of  the 
MOIP. 

B.  SPECIFIC  PROPOSALS 

1.  Elimination  of  “reverse^*  entitle¬ 
ments.  The  first  action  proposed  is 
elimination  of  the  50%  entitlement 
loss  applicable  to  domestic  residual 
fuel  oil  sold  in  the  East  Coast  in  excess 
of  the  first  5,000  B/D  of  a  refiner’s 
production  of  that  product  for  sale  in 
that  market.  This  provision  has 
proved  to  be  difficult  to  administer 
and  appears  to  have  encouraged 
market  distortions  which  might  not 
otherwise  have  arisen.  The  current  re¬ 
verse  entitlement  penalty  has  not  op¬ 
erated  as  originally  envisioned  due  to 
the  readily  accessible  alternative  mar¬ 
kets  into  w'hich  domestic  refiners  are 
able  to  sell  their  residual  fuel  oil 
output,  the  increasing  number  of 
fim^  utilizing  the  5,000  B/D  exemp¬ 
tion  and  thus  frustrating  the  competi¬ 
tive  balance  sought  to  be  achieved  by 
the  present  program,  and  the  inherent 
difficulties  associated  with  a  regula¬ 
tory  system  that  provides  for  competi¬ 
tive  penalties  for  sales  within  a  de¬ 
fined  geographic  area.  These  unin¬ 
tended  results  are  not  consistent  with 
the  original  objective  of  the  March 
1976  amendments. 

2.  Increase  of  entitlements  for  im¬ 
ported  residual  fuel  oiL  The  second 
action  proposed  is  an  increase  in  the 
entitlement  benefits  allocated  to  eligi¬ 
ble  imports  of  residual  fuel  oU  to  a  full 
equivalent  of  the  crude  oil  entitlement 
value  ($1.95  per  barrel  for  February 
1978). 


In  order  to  provide  equity  between 
importers  who  will  be  subject  to  the 
fee  and  those  who  are  not,  this  full 
“product”  entitlement  would  be  appli¬ 
cable  only  to  eligible  products  not  im¬ 
ported  pursuant  to  a  fee-free  license 
granted  under  the  MOIP,  i.e.,  only  re¬ 
sidual  fuel  oil  imports  subject  to  the 
fee  on  imported  refined  prc^ucts  (cur¬ 
rently  63#  per  barrel)  would  be  eligible 
for  the  full  crude  oil  entitlement  bene¬ 
fit.  Residual  fuel  oil  imported  on  a  fee- 
free  basis  would  be  eligible  for  a  re¬ 
duced  entitlement  benefit,  which 
would  be  equal  to  the  full  crude  oil  en¬ 
titlement  value  less  the  product 
import  fee  provided  by  the  MOIP.  Eli¬ 
gible  importers  currently  report  those 
volumes  of  eligible  product  imported 
pursuant  to  an  import  license  and  cer¬ 
tify  as  to  which  volumes  are  fee-paid 
and  which  are  fee-free.  Entitlements 
would  be  allocated  to  such  products 
upon  determination  by  the  ERA  that 
the  volumes  reported  coincide  with 
the  licenses  issued.  This  proposal 
would  put  all  Importers  on  an  equal 
competitive  basis,  whether  or  not  they 
pay  import  fees,  namely  the  full  enti¬ 
tlement  benefits  accorded  to  imported 
crude  oil  processed  in  a  domestic  refin¬ 
ery,  less  63#  per  barrel. 

3.  Extension  of  entitlements  to  other 
import-dependent  areas.  The  third 
action  proposed  is  to  expand  the  defi¬ 
nition  of  eligible  products  to  include 
volumes  of  residual  fuel  oU  that  are  in¬ 
tended  to  be  consumed,  or  sold  for  ul¬ 
timate  consumption,  into  all  areas 
which  have  historically  been  depend¬ 
ent  on  imported  residual  fuel  oU.  The 
December  1976  proposed  rulemaking, 
for  purposes  of  equity  and  simplicity, 
suggested  an  expansion  of  the  defini¬ 
tion  to  include  residual  fuel  oil  im¬ 
ports  in  PAD  Districts  I  throught  IV. 
Comments  received  in  those  hearings 
and  made  in  the  course  of  delibera¬ 
tions  concerning  the  National  Energy 
Act  suggest  that  such  a  broad  exten¬ 
sion  might  well  result  in  reduced  in¬ 
centives  for  the  development  of  new 
domestic  residual  fuel  oil  refining  ca¬ 
pacity  in  those  areas  and  affect  the 
competitive  position  of  existing  capac¬ 
ity.  Consequently,  the  extension  of 
the  eligible  product  definitions  pro¬ 
posed  to  be  restricted  to  areas  of  the 
country  which  have  historically  been 
import-dependent;  it  is  not  our  intent 
to  encourage  additional  amoimts  of  re¬ 
sidual  fuel  oil  to  be  imported  into 
areas  of  the  country  which  have  not 
historically  been  significant  importers. 
On  the  basis  of  available  information, 
the  only  area  of  the  country  outside  of 
the  East  Coast  Refining  District  that 
appears  to  have  been  heavily  depend¬ 
ent  on  imported  residual  fuel  oil  is  the 
State  of  Michigan,  which  has  regular¬ 
ly  imported  Canadian  residual  fuel  oil. 

It  is  our  tentative  view,  based  on  the 
available  data,  that  no  other  areas  of 
the  country  have  been  dependent  on 


supplies  of  imported  residual  fuel  oil 
to  the  same  extent  as  these  areas. 
West  Coast  consumers  of  low  sulfur 
fuel  oil  have  suggested  in  other  hear¬ 
ings  on  the  subject  of  imported  prod¬ 
uct  entitlements  that  they  are  import¬ 
ers  of  higher  cost,  low  sulfur  residual 
fuel  oil  and  are  in  need  of  relief  from 
the  high  cost  of  such  imports.  Howev¬ 
er,  we  have  no  information  which 
would  suggest  that  there  is  not  ade¬ 
quate  domestic  refining  capacity  to 
produce  all  of  the  residual  fuel  oil 
needs  of  the  West  Coast.  Import  enti¬ 
tlements  for  PAD  District  V  would 
substantially  reduce  incentives  for 
West  Coast  refiners  to  make  the  in¬ 
vestments  necessary  to  produce  addi¬ 
tional  quantities  of  low  sulfur  residual 
fuel  oil  to  meet  area  demand,  and  in 
the  process  to  refine  additional  vol¬ 
umes  of  California  and  Alaskan  crude 
oil  that  are  currently  in  surplus  supply 
on  the  West  Coast.  West  Coast  con- 
siuners  and  refiners  Are  invited  to 
comment  on  our  tentativ'6  determina¬ 
tion  in  this  regard  and  provide  any  rel¬ 
evant  data  that  would  assist  us  in  our 
analysis  of  this  matter. 

Consiimers  and  marketers  of  residu¬ 
al  fuel  oil  in  other  areas  of  the  coun¬ 
try  are  specifically  invited  to  comment 
on  the  appropriateness  of  restricting 
eligible  products  to  historic  import-de¬ 
pendent  areas  provided  for  in  this 
notice,  as  contrasted  with  the  broader 
provision  for  PAD  Districts  II  through 
IV,  as  was  originally  proposed  in  the 
December  1976  rulemaking. 

More  generally,  you  are  invited  to 
comment  on  the  potential  effects  of 
the  proposal  on  the  competitive  viabil¬ 
ity  of  existing  domestic  residual  fuel 
oil  refining  capacity  and  the  incentives 
for  the  development  of  new  capacity. 

4.  Entitlement  treatment  for  Virgin 
Islands  imports.  The  fourth  action 
proposed  is  to  provide  for  a  special  en¬ 
titlement  adjustment  to  place  the 
Amerada  Hess  refinery  located  in  the 
Virgin  Islands,  which  participates  in 
the  program  on  the  same  basis  as  on¬ 
shore  domestic  refiners,  in  an  approxi¬ 
mately  equal  competitive  position  as 
compared  to  other  refiners  that 
market  residual  fuel  oil  on  the  East 
Coast.  This  would  be  done  by  adjust¬ 
ing  the  advantage  this  refiner  now  has 
due  to  MOIP  fee-free  licenses  and  its 
ability  to  utilize  foreign  flag  vessels  to 
ship  product  to  the  mainland. 

Specifically,  the  entitlement  value 
for  residual  fuel  oil  production  in  the 
Virgin  Islands  which  is  imported 
under  any  fee-free  license  would  be  re¬ 
duced  by  63#  per  barrel.  Under  this  ad¬ 
justment,  Amerada  Hess  would  receive 
the  same  treatment  as  other  refiners 
or  marketers  that  import  residual  fuel 
oil,  i.e.,  a  full  crude  oil  entitlement  less 
the  current  MOIP  product  fee.  As  to 
this  adjustment,  comments  are  re¬ 
quested  as  to  whether  it  would  be  ap¬ 
propriate  to  provide  for  a  penalty  of 
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lie  per  barrel,  wh«e  the  residual  fuel 
oil  imported  under  a  fee-free  license  is 
shipped  in  UJ3.  fla«  vessels.  This  fur¬ 
ther  adjustment  would  be  consistent 
with  the  current  MOIP  fee  differen¬ 
tial  for  Hess  as  between  imports  in 
UJ5.  flag  and  foreign  vessels.  Com¬ 
ments  are  also  requested  on  whether 
the  63t  per  barrel  penalty  should  more 
appropriately  be  42i  per  barrel  where 
Hess  utilizes  fee-free  product  licenses 
that  are  issued  in  lieu  of  crude  oil  li¬ 
censes. 

As  for  imports  frmn  the  Virgin  Is¬ 
lands  in  foreign  flag  vessels  under  fee- 
paid  product  licenses  (issued  in  lieu  of 
crude  licenses),  there  would  be  no  re¬ 
duction  in  entitlement  value  issuable 
with  respect  to  Hess’s  crude  oil  runs, 
since  Hess  would  then  receive  entitle¬ 
ment  value  on  the  same  basis  as  other 
importers  that  pay  the  product  fee. 
Further,  there  would  be  no  such  ad¬ 
justment  when  residual  fuel  oil  is  im¬ 
ported  from  the  Virgin  Islands  under  a 
fee-paid  product  license  (Issued  in  lieu 
of  crude  license)  in  U.S.  flag  vessels. 
This  entitlement  treatment  would 
place  Hess  in  the  same  competitive  po¬ 
sition  as  other  domestic  refiners  that 
also  pay  the  crude  oil  import  fee,  but 
must  ship  their  product  to  the  East 
Coast  in  U.S.  flag  vessels. 

Residual  fuel  oU  imported  by  Amer¬ 
ada  Hess  from  other  than  Virgin 
Island  sources  would  be  treated  on  the 
same  basis  as  residual  fuel  oil  imports 
by  other  refiners  and  marketers. 

C.  FOTSIVTIAI.  ADVANTAGES  OF  THE 
PROPOSALS 

The  above  proposals  are  intended  to 
place  all  residual  fuel  oil  consumed  In 
import-dependent  areas  on  an  equiva¬ 
lent  entitlement  basis  with  domestical¬ 
ly-refined  product,  with  the  exception 
that  imported  volumes  would  either 
pay  the  product  fee  or  be  allocated  an 
entitlement  amount  reduced  by  the 
equivalent  of  the  product  fee.  This  ap¬ 
proach  accomplishes  the  objectives 
stated  in  the  December  1976  proposal 
without  requiring  revisions  to  the 
MOIP.  This  proposal  differs  from  the 
second  alternative  set  fourth  in  the 
earlier  proposed  rulemaking,  which 
was  criticiz^  because  of  its  adminis¬ 
trative  complexity,  in  that  the  entitle¬ 
ments  treatment  will  be  uniform 
throughout  the  period  when  the  fee- 
free  licenses  are  being  phased  out.  The 
December  1976  proposal  would  have 
altered  the  entitlements  treatment  at 
the  time  substantial  volumes  began  to 
be  imported  on  a  fee-paid  basis.  Thus, 
under  the  earlier  proposal,  the  regula¬ 
tory  adjustments  for  the  transition 
period  would  have  caused  confusion 
and  created  inequities  as  between  var¬ 
ious  importers.  Under  this  revision  to 
the  proposal,  as  importers  exhaust 
their  fee-free  licenses  their  competi¬ 
tive  position  would  be  unchanged. 

In  the  event  of  revisions  to  the 
MOIP,  the  proposed  amendments 


would  continue  to  accomplish  their 
basic  objectives.  A  suspension  of  fee- 
free  licenses  would  result  in  all  eligible 
product  imports  receiving  the  full 
crude  oil  entitlement,  while  any  MOIP 
fee  adjustment  in  the  level  of  protec¬ 
tion  to  domestic  refiners  would  auto¬ 
matically  be  reflected  in  a  correspond¬ 
ing  adjustment  to  the  amount  sub¬ 
tracted  from  the  full  crude  oU  entitle¬ 
ment  for  all  eligible  product  imported 
on  a  fee-free  basis. 

The  proposed  rule  would  create  no 
new  reporting  requirements,  since  im¬ 
porters  must  currently  submit  month¬ 
ly  reports  of  fee-free  and  fee-paid  im¬ 
ports  under  the  MOIP.  U  the  MOIP 
should  in  the  futiire  be  simplified  to 
eliminate  these  distinctions,  the  re¬ 
porting  requirements  applicable  to 
both  programs  would  also  be  rendered 
less  complex. 

III.  Eppbctive  Date 

If  adopted,  we  proposed  to  make  this 
rulemaking  effective  for  residual  fuel 
oil  sales  in  historic  import-dependent 
regions  begrinning  July  1,  1978.  The  in¬ 
formation  available  to  us  indicates 
that  there  is  a  “summer  fill”  program 
involving  relatively  significant  inven¬ 
tory  increases  for  marketers  of  residu¬ 
al  oil  used  as  industrial  fuel,  which 
program  normally  commences  in  the 
month  of  Jxily.  Therefore,  the  pro¬ 
posed  rule  would  have  to  be  made  ef¬ 
fective  July  1,  so  that  the  regulation 
would  not  have  a  serious  impact  on 
the  competitive  positions  of  marketers 
that  build  up  their  inventories  over 
the  summer  months. 

IV.  Additional  Comments  Requested 

The  current  oversupply  of  residual 
fuel  oil  on  the  West  Coast  and  the 
East  Coast  dependency  on  import^ 
residual  fuel  leads  to  the  question 
whether  it  would  be  economically  and 
loglstically  feasible  to  facilitate  the 
movement  of  quantities  of  residual 
fuel  oil  from  West  to  East.  In  an  unre¬ 
gulated  market  situation,  it  would 
seem  that  such  product  movements 
would  only  occur  when  the  prevailing 
East  Coast  market  prices  exceed  West 
Coast  levels  by  an  amount  sufficient 
to  compensate  for  the  costs  of  trans¬ 
portation.  This  may  actually  be  the 
case  at  times  of  significant  oversupply 
on  the  West  Coast,  (e.g.,  the  experi¬ 
ence  of  the  past  winter),  but  is  unlike¬ 
ly  to  be  normal  occmrence.  Further¬ 
more,  shipping  costs  appear  to  be  sub¬ 
ject  to  considerable  fluctuation  over 
time,  in  part  reflecting  seasonal  vari¬ 
ations  in  demand. 

Under  the  current  regulations,  ship¬ 
ments  of  residual  fuel  from  West 
Coast  refineries  to  the  East  Coast  are 
subject  to  the  reverse  entitlement  pen¬ 
alty  applicable  to  sales  above  5,000  B/ 
D.  This  is  an  additional  economic  dis¬ 
incentive  for  West  to  East  shipments, 
as  was  pointed  out  in  many  comments 


at  the  recent  hearing  on  entitlements 
and  pricing  measures  concerning 
heavy  California  crude  oil  (March  30 
and  31.  1978,  in  Huntington  Beach, 
California,  on  a  Notice  published  at  43 
FR  8150,  February  28, 1978).  Since  one 
of  the  proposals  in  this  rulemaking 
would  eliminate  the  domestic  refiners’ 
entitlement  penalty,  this  barrier 
would  no  longer  exist  with  respect  to 
West  Coast  residual  fuel  oil  shipped  to 
regions  in  the  East  historically  depend 
on  imported  residual  oiL  While  this 
change  would  not  alter  the  competi¬ 
tive  position  of  West  Coast  refiners 
vis-a-vis  East  and  Gulf  Coast  refiners, 
it  would  improve  their  competitive  po¬ 
sition  relative  to  importers  into  the 
East  Coast  by  about  22t  per  barrel. 
This  might  make  such  transactions 
marginally  profitable,  vuider  certain 
market  conditions  on  the  West  Coast, 
although  it  will  fall  far  short  of  offset¬ 
ting  West  Coast  refiners’  current  com- 
petive  disadvantage  because  of  high 
shipping  costs  to  the  East. 

West  Coast  refiners  and  others  are 
requested  to  comment  as  to  whether 
and  under  what  market  conditions 
such  refiners  could  establish  a  regular 
trade  of  residual  fuel  oil  sales  to  Blast 
Coast  marketers  and  consumers  if  the 
amendments  proposed  in  this  notice 
were  adopted.  Likewise,  consumers 
and  marketers  on  the  East  Coast  are 
encouraged  to  comment  on  the 
changes  which  would  have  to  occur  to 
establish  a  regular  trade  for  West 
Coast  residual  fuel  oils.  Finally,  his¬ 
torical  suppliers  of  residual  fuel  oil  to 
the  East  Coast,  and  in  particular  do¬ 
mestic  suppliers,  are  invited  to  com¬ 
ment  on  the  effects  which  this  new 
soiu'ce  of  supply  would  have  on  their 
competitive  viability.  Assuming  that 
UJ5.  flag  vessels  would  be  required  feu* 
this  trade,  the  basic  questions  are: 

(a)  What  barriers  would  exist  to  the 
sale  of  West  Coast  residual  fuel  oil  to 
historic  import-dependent  regions  in 
the  East  following  adoption  of  the 
proposed  amendment; 

(b)  What  further  regulatory  changes 
whould  be  required  to  overcome  those 
barriers  (such  as,  for  example,  by  pro¬ 
viding  addtional  entitlements  benefits 
to  West  Coast  refiners  to  offset  all  or 
a  portions  of  their  transportation  dis- 
advantege  compared  to  (iulf  Coast  re¬ 
finers);  and 

(c)  What  would  the  costs  be.  and 
how  would  they  affect  the  rest  of  the 
coimtry  and  the  competitive  position 
of  other  domestic  refiners,  particular-, 
ly  those  located  in  the  Gulf  Coast? 

Additionally,  you  are  requested  to 
comment  on  any  other  alternative  ap¬ 
proaches  which  would  simplify  the  im¬ 
ported  residual  fuel  oil  entitlements 
program  while  maintaining  a  competi¬ 
tive  balance  domestic  refiners  and 
marketers  that  are  reliant  on  foreign 
refiners  for  their  supplies. 
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V.  Comment  Pbocedttres 

A.  WRITTEN  COMMENTS 

You  are  invited  to  participate  in  this 
rulemaking  by  submitting  written 
views,  data  or  arguments  with  respect 
to  the  proposal  set  forth  in  this  notice. 
Comments  should  be  submitted  to  the 
address  indicated  in  the  “Addresses” 
section  of  this  notice  and  should  be 
identified  on  the  outside  envelope 
with  the  designation  “Propos^ 
Amendments  to  the  entitlements  Pro¬ 
gram  with  Respect  to  Imported  Resid¬ 
ual  Fuel  Oil.”  Fifteen  copies  should  be 
submitted.  All  comments  received  by 
DOE  will  be  available  for  public  in¬ 
spection  in  the  DOE  Reading  Room. 
Room  2107.  Federal  Building.  12th 
and  Pennsylvania  Avenue,  NW.,  be¬ 
tween  the  hours  of  8  a.m.  and  4:30 
pjn.,  Monday  through  Friday. 

Any  information  considered  by  the 
person  furnishing  it  to  be  confidential 
must  be  so  identified  and  submitted  in 
writing,  one  copy  only.  We  reserve  the 
right  to  determine  the  confidential 
status  of  the  information  and  to  treat 
it  according  to  our  determination. 

B.  PUBLIC  EKARING 

1.  Reqxtest  Procedure.  The  time  and 
place  for  the  hearing  are  indicated  in 
the  “Dates”  and  “Addresses”  sections 
of  this  notice.  If  necessary  to  present 
all  testimony,  the  hearing  will  be  con¬ 
tinued  to  9:30  a.m.  of  the  first  business 
day  following  the  dates  of  the  hearing 
shown  above. 

Any  person  may  make  a  written  re¬ 
quest  for  an  opportunity  to  make  an 
oral  presentation  at  the  hearing.  You 
should  be  prepared  to  describe  the  in¬ 
terest  concerned;  if  appropriate,  to 
state  why  you  are  a  proper  representa¬ 
tive  of  a  group  or  class  of  persons  that 
has  such  an  interest;  and  to  give  a  con¬ 
cise  summary  of  the  proposed  oral 
presentation.  You  should  also  provide 
us  with  a  phone  number  where  you 
may  be  contacted  through  the  day 
before  the  hearing. 

Each  person  selected  to  be  heard  will 
be  so  notified  before  4:30  p.m..  e.d.t., 
July  19,  1978  and  must  submit  100 
copies  of  his  or  her  statement  to 
Public  Hearing  Management,  Room 
2214,  2000  M  Street.  NW..  Washing¬ 
ton.  D.C.,  before  4:30  p.m.,  e.d.t.,  on 
July  25, 1978. 

2.  Conduct  of  the  Hearing.  We  re¬ 
serve  the  right  to  select  the  persons  to 
be  heard  at  this  hearing,  to  schedule 
their  respective  presentations,  and  to 
establish  the  procedures  governing  the 
conduct  of  the  hearing.  The  length  of 
each  presentation  may  be  limited, 
based  on  the  number  of  persons  re¬ 
questing  to  be  heard. 

An  ERA  official  will  be  designated  to 
preside  at  the  hearing.  This  will  not  be 
a  Judicial  or  evidentiary-type  hearing. 
Only  those  conducting  the  hearing 
may  ask  questions  and  persons  pre¬ 


senting  statements  will  not  be  cross- 
examined.  At  the  conclusion  of  all  ini¬ 
tial  oral  statements,  each  person  who 
has  made  an  oral  statement  will  be 
given  the  opportunity,  if  he  or  she  so 
desires,  to  make  a  rebuttal  statement. 
The  rebuttal  statements  will  be  given 
in  the  order  in  which  the  initial  state¬ 
ments  were  made  and  will  be  subject 
to  time  limitations. 

You  may  submit  questions  to  be 
asked  of  any  person  making  a  state¬ 
ment  at  the  hearing  to  the  Office  of 
Public  Hearing  Management  at  the 
above  address  before  4:30  p.m.,  e.d.t., 
July  17,  1978.  You  may  also  submit 
any  questions,  in  writing,  to  the  pre¬ 
siding  officer  at  the  time  of  the  hear¬ 
ing.  The  ERA  or  the  presiding  officer, 
if  the  question  is  submitted  at  the 
hearing,  will  ■  determine  whether  the 
question  is  relevant,  and  whether  the 
time  limitations  permit  it  to  be  pre¬ 
sented  for  answer. 

Any  further  procedural  rules  needed 
for  the  proper  conduct  of  the  hearing 
will  be  announced  by  the  presiding  of¬ 
ficer. 

A  transcript  of  the  hearing  will  be 
made  and  the  entire  record  of  the 
hearing,  including  the  transcript,  will 
be  retained  by  the  ERA  and  made 
available  for  inspection  at  the  DOE 
Freedom  of  Information  Office,  Room 
2107,  Federal  Building.  12th  and  Penn¬ 
sylvania  Avenue,  NW.,  Washington, 
D.C.,  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday. 
Any  person  may  purchase  a  copy  of 
the  transcript  from  the  reporter. 

As  required  by  section  7(aKl)  of  the 
Federal  Energy  Administration  Act  of 
1974,  as  amended,  a  copy  of  this  notice 
was  submitted  to  the  Administrator  of 
the  Ekivironmental  Protection  Agency 
(EPA)  for  his  comments  concerning 
the  impact  of  this  proposal  on  the 
quality  of  the  environment.  By  a  letter 
dated  May  3.  1978,  the  EPA  stated 
that: 

“We  do  not  fonee  these  actions  having 
unfavorable  Impact  on  the  quality  of  the  en¬ 
vironment  as  related  to  the  duties  and  re- 
siransibilities  of  E3*A  and  we  have  no  com¬ 
ments  to  offer.” 

Pursuant  to  the  requirements  of 
Section  404  of  the  DOE  Act,  upon  issu¬ 
ance  this  proposed  rule  will  be  re¬ 
ferred  to  the  Federal  Ekiergy  Regula¬ 
tory  Commission  to  determine  wheth¬ 
er  this  proposed  rule  may  significantly 
affect  any  function  within  the  Com¬ 
mission’s  Jurisdiction  pursuant  to  Sec¬ 
tion  402(aKl).  (b)  and  (cKl)  of  that 
Act.  The  Commission  will  have  imtil 
August  25,  1978,  the  date  the  public 
conunent  period  closes,  to  make  this 
determination. 

A  regulatory  analysis  of  the  pro¬ 
posed  amendments,  as  contemplated 
by  Executive  Order  No.  12044,  may  be 
obtained  from  the  ERA.  2000  M 
Street,  Room  6308E,  Washington,  D.C. 
20461,  202-254-8690. 


(Emergency  Petroleum  Allocation  Act  of 
1973,  Pub.  L.  93-189,  as  amended.  Pub.  L. 

93- 511,  Pub.  L.  94-99,  Pub.  L.  94-133,  Pub.  L. 

94- 163,  and  Pub.  L.  94-385;  Federal  Energy 
Administration  Act  of  1974,  Pub.  L.  93-275, 
as  amended.  Pub.  L.  94-332,  Pub.  L.  94-385, 
Pub.  L.  95-70,  and  Pub.  L.  95-91;  Energy 
Policy  and  Conservation  Act,  Pub.  L.  94-163, 
as  amended.  Pub.  L.  94-385,  and  Pub.  L.  95- 
70;  Department  of  Energy  Organization  Act. 
Pub.  L.  95-91;  E.O.  11790,  39  FR  23185;  E.O. 
12009,  42  FR  46267.) 

In  consideration  of  the  foregoing. 
Part  211  of  Chapter  II,  Title  10  of  the 
Code  of  Federal  Regulations,  is  pro¬ 
posed  to  be  amended  as  set  forth 
below. 

Issued  in  Washington,  D.C.,  June  15, 
1978. 

David  J.  Bardin, 
Administrator,  Economic 
Regulatory  Administration. 

1.  Section  211.62  is  amended  to 
delete  the  definition  of  “East  Coast 
market"  and  to  revise  the  definitions 
of  “eligible  firm,”  “eligible  product,” 
and  “national  domestic  crude  oil 
supply  ratio,”  and  to  add  the  defini¬ 
tion  of  “import-dependent  area”  to 
read  as  follows: 

§  211.62  Definitions. 

«  •  •  •  • 

“Eligible  firm”  means  any  firm  that 
(a)  imports  an  eligible  pnxluct  into  an 
import-dependent  area  for  sale  or  use 
in  that  area,  (b)  is  the  importer  of 
re<x>rd  under  a  license  issued  pursuant 
to  Part  213' of  this  chapter,  and  (c) 
owns  the  eligible  product  at  the  time 
of  importation.  “Importation”  for  pur¬ 
poses  of  this  subpart  shall  be  as  de¬ 
fined  in  paragraph  (J)  of  §213.27  of 
Part  213  of  this  chapter. 

“Eligible  product”  means  residual 
fuel  oil  imported  into  an  import-de¬ 
pendent  area,  except  that  an  import  of 
residual  fuel  oil  into  United  States 
customs  territory  from  the  UB.  Virgin 
Islands  shall  not  be  considered  an  eli¬ 
gible  product. 

«  •  •  •  • 

“Import-dependent  area”  means  the 
geographical  areas  coextensive  with 
Bureau  of  Mines  East  Coast  Petro¬ 
leum  Refining  District  and  the  State 
of  Michigan. 

•  •  •  •  • 

“National  domestic  crude  oil  supply 
ratio”  means,  for  a  particular  month, 
the  volume  of  deemed  old  oil  (as  de¬ 
fined  in  §  211.67(b))  included  in  the  ag¬ 
gregate  adjusted  crude  oil  receipts  of 
all  refiners,  decreased  by  a  number  of 
barrels  of  deemed  old  oU  equal  to  the 
number  of  entitlements  issuable  to 
small  refiners  under  §  211.67(e)  and 
the  number  of  entitlements  issuable 
under  §  211.67(a)(5),  divided  by  the 
sum  of  the  total  volume  of  the  crude 


KOERAL  REGISm,  VOl  43.  NO.  119— TUESDAY,  JUNE  26,  1978 


PROPOSED  RULES 


26557 


oil  runs  to  stills  for  all  refiners  for 
that  month  and  the  total  volume  of 
imports  of  eligible  products  by  eligible 
firms  for  that  month.  The  calculation 
of  the  national  domestic  crude  oil 
supply  ratio  for  each  month  shall  take 
into  account  entitlement  purchase  or 
sale  requirements  resulting  from  the 
correction  of  reporting  errors  pursu¬ 
ant  to  paragraph  (J)  of  S  211.67. 

•  •  •  •  • 

2.  Section  211.66  is  revised  in  para¬ 
graph  (J)  to  read  as  follows: 

$211.66  Reporting  requirements. 

0  m  0  0  m 

(J)  Monthly  report  by  eligible  firms. 
On  or  prior  to  the  fifth  day  of  each 
month,  commencing  with  the  month 
of  September  1978,  each  eligible  firm 
that  has  Imported  an  eligible  product 
in  the  second  month  preceding  that 
month  shall  file  with  the  ERA  a 
report  certifying  the  following: 

(1)  The  identity,  volumes,  ports  of 
origin  and  entry  and  registry  of  vessels 
used  in  transportation  of  any  eligible 
products  imported  by  that  eligible 
firm  in  that  preceding  month. 

(2)  That  the  eligible  product  was  im¬ 
ported  for  sale  in  an  import-dependent 
area. 

(3)  Such  other  information  as  the 
ERA  may  request. 

•  *  •  •  • 


S.  Section  211.67  is  revised  in  subpar¬ 
agraph  (3)  of  paragraph  (a)  and  in 
subparagraph  (4)  of  paragraph  (d)  to 
read  as  follows: 

$  211.67  Allocation  of  domestic  crude  oil. 

(a)  Issuance  of  entitlements. 

•  •  •  •  • 

(3)  For  each  month,  commencing 
with  the  month  of  July  1979,  each  eli¬ 
gible  firm  that  has  imported  an  eligi- 
'ble  product  in  that  month  (i)  on  which 
it  has  paid  the  fees  set  forth  in 
§213.35<c)(l)  of  Part  213  of  this  chap¬ 
ter  shall  be  issued  a  number  of  entitle¬ 
ments  equivalent  to  the  number  of  en¬ 
titlements  that  would  be  received  by  a 
refiner  (without  giving  effect  to  the 
provisions  of  $  211.67(e))  in  that 
month  with  respect  to  inclusion  of  a 
number  of  barrels  of  crude  oil  in  that 
refiner’s  crude  oil  runs  to  stills  equal 
to  the  number  of  barrels  of  that  eligi¬ 
ble  product  imported  by  that  eligible 
firm;  or  (ii)  pursuant  to  an  allocation 
not  subject  to  license  fees  as  set-  forth 
in  $  213.15  of  Part  213  of  this  chapter 
shall  be  issued  a  number  of  entitle¬ 
ments  so  as  to  result  in  the  receipt  of  a 
per  barrel  entitlement  value  for  its  eli¬ 
gible  product  imports  that  is  less  by 
the  amount  of  the  product  fee  set 
forth  in  $213.35(0(1)  of  this  chapter 
than  would  be  received  by  a  refiner 
(without  giving  effect  to  the  provi¬ 


sions  of  $  211.67(e))  in  that  month 
with  respect  to  inclusion  of  a  barrel  of 
crude  oil  in  that  refiner’s  crude  oil 
runs  to  stills.  An  eligible  product  is  im¬ 
ported  for  purposes  of  this  paragraph 
(a)(3)  in  the  month,  as  specified  on 
Ciistoms  Forms  7501  or  7505,  as  appro¬ 
priate,  in  which  importation  takes 
place. 

•  •  •  •  • 

(d)  Adjustments  to  volume  of  crude 
oil  runs  to  stills. 

•  •  •  •  • 

(4)  For  purposes  of  the  calculations 
in  subparagraph  (a)(1)  of  this  section 
and  the  calculations  for  the  national 
domestic  crude  oil  supply  ratio  (but 
not  for  purposes  of  paragraph  (e)  of 
this  section),  the  volume  of  crude  oil 
runs  to  stills  of  any  refinery  located  in 
the  United  States  Virgin  Islands  at¬ 
tributable  to  production  of  residual 
fuel  oil  for  sale  or  use  in  an  import-de¬ 
pendent  area  which  is  imported  pursu¬ 
ant  to  an  allocation  not  subject  to  li¬ 
cense  fees  as  set  foKh  in  §§213.12, 
213.15  and  213.29  of  this  chapter  shall 
be  adjusted  so  that  the  per  barrel  enti¬ 
tlement  value  issued  with  respect  to 
said  volume  of  crude  oil  runs  is  re¬ 
duced  by  the  product  fee  set  forth  in 
§  213.35(c)(1)  of  this  chapter. 

[FR  Doc.  78-17061  Piled  8-16-78;  11:25  ami 
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[3128-01] 

DEPARTMENT  OF  ENERGY 

OffiM  •#  H«aring«  and  Appeals 

EXCfPTION  APPLICATIONS  tELATING  TO  THE 
USE  OF  CAUFORMA  CRUDE  OIL 

PubUc  Hearing 

AGENCY:  Office  of  Hearings  and  Ap¬ 
peals,  Department  of  Energy. 

ACTION:  Notice  of  Public  Hearing 
and  Solicitation  of  Written  Comments. 

SUMMARY:  The  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy  (DOE)  hereby  solicits  written 
comments  and  gives  notice  of  a  public 
hearing  to  be  held  to  receive  com¬ 
ments  regarding  a  series  of  exception 
applications  from  the  crude  oil  entitle¬ 
ments  program  which  it  anticipates  re¬ 
ceiving  involving  California  crude  oil. 
This  notice  is  issued  in  conjunction 
with  a  final  rule  of  the  DOE’S  Eco¬ 
nomic  Regulatory  Administration  that 
provides  for  increased  entitlements 
benefits  for  certain  California  crude 
oil.  The  hearing  will  be  held  in  Los 
Angeles,  California  and  is  designed  to 
solicit  suggestions  with  respect  to  the 
analysis  of  those  exception  applica¬ 
tions. 

DATES:  Hearinr  July  6,  1978.  Written 
Comments  by:  July  25. 1978. 

ADDRESSES:  Hearing  Location:  Los 
Angeles  Convention.  Center,  Room 
207,  1201  Figeroa  Street,  Los  Angeles. 
California  90015.  Written  Comments 
to:  Debra  Kidwell,  Office  of  Public 
Hearing  Management,  Box  U  E,  2000 
M  Street  NW.,  Room  2313,  Washing¬ 
ton,  D.C.  20461. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Debra  Kidwell.  Office  of  Public 
Hearing  Management,  2000  M  Street 
NW.,  Room  2313,  Washington,  D.C. 
20461,  202-254-8846. 

Thomas  L.  Wieker,  Deputy  Director, 
Office  of  Hearings  and  Appeals,  2000 
M  Street  NW..  Room  8014,  Washing¬ 
ton,  D.C.  20461,  202-252-9681. 

SUPPLEMENTARY  INFORMATION: 
The  Department  of  Energy  has  recog¬ 
nized  that  certain  producers  of  low- 
gravity  California  crude  oil  are  dispro¬ 
portionately  affected  by  the  operation 
of  the  Old  Oil  Entitlements  Program 
(10  CFR  211.67).  (Preamble,  Amend¬ 
ments  to  Entitlements  Program  to 
Reduce  Entitlement  Obligations  for 
Lower  Tier  Crude  Oil  Produced  in 
California,  42  FR  62897,  62898  (De¬ 
cember  14,  1977).)  According  to  the 
DOE'S  determinations,  those  produc¬ 
ers  are  encountering  difficulties  in 
selling  low-gravity  crude  oil  at  applica¬ 
ble  ceiling  prices  because  of  the  enti¬ 
tlement  obligations  that  are  incurred 
by  any  refiner  that  purchases  the 
crude  oil  involved.  M  As  a  result,  re- 
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fillers  have  been  reluctant  to  purchase 
the  crude  oil  at  ceiling  prices,  and  a 
number  of  California  producers  have 
stated  that  they  are  faced  with  the  im¬ 
minent  prospect  of  shutting-in  domes¬ 
tic  crude  oil  production.  Id. 

In  an  effort  to  remove  the  economic 
disincentives  that  inhibit  refiners  from 
purchasing  low-gravity  California 
crude  oil,  the  DOE  today  issued 
amendments  to  the  Entitlements  Pro¬ 
gram.  The  piupose  of  those  amend¬ 
ments.  as  set  forth  in  the  preamble  to 
the  rulemaking  proceeding,  is  to  better 
equalize  the  after-entitlement  (x>st  of 
controlled  and  uncontrolled  crude  oil 
and  to  provide  greater  incentives  for 
refiners  to  purchase  price-controlled 
crude  oil.  The  regulatory  amendments 
to  Section  211.67  are  constructed  so  as 
to  accomplish  this  objective  in  three 
ways.  First,  a  refiner  that  purchases 
low-gravity  California  crude  oil  at 
upper  tier  as  well  as  lower  tier  prices  is 
eligible  to  receive  certain  additional 
entitlement  benefits.  Second,  the  level 
of  benefits  is  based  on  a  graduated 
scale,  rather  than  on  a  uniform 
amount,  and  will  vary  according  to  the 
extent  to  which  the  weighted  average 
gravity  of  California  upper  tier  and 
lower  tier  crude  oil  in  the  refiner’s 
crude  oil  receipts  in  a  given  month 
falls  below  certain  specified  gravity 
levels.  Finally,  the  increased  entitle¬ 
ment  benefits  accorded  refiners  that 
purchase  California  crude  oil  would  be 
offset  by  spreading  the  resulting  costs 
among  aU  crude  oil  runs  to  stills  in  all 
domestic  refineries.  The  amendments 
adopted  today  are  effective  for  crude 
oil  receipts  and  crude  oil  runs  to  stiUs 
for  refiners  purchasing  low-gravity 
California  crude  oil  commencing  on 
June  1,  1978  and  will  be  reflected  in 
entitlements  notices  published  in 
August  1978  and  subsequent  months. 

Although  the  DOE  anticipates  that 
these  generally-applicable  regulatory 
amendments  will  to  a  substantisd 
degree  alleviate  the  obstacles  encoim- 
tered  by  producers  of  low-gravity  Cali¬ 
fornia  crude  oil  in  locating  markets  for 
their  production,  the  DOE  recognizes 
that  excessive  supplies  of  domestic 
crude  oil  might  well  continue  to  exist 
in  California.  One  possible  solution  to 
this  situation  is  to  remove  the  econom¬ 
ic  obstacles  that  currently  inhibit  non- 
Califomia  refineries  in  processing  that 
crude  oil.  As  the  preamble  to  today’s 
amendments  indicates,  in  order  to  pro¬ 
vide  an  effective  administrative 
method  of  removing  these  disincen¬ 
tives  on  a  case-by-case  basis,  the  DOE 
Office  of  Hearings  and  Appeals  will 
entertain  requests  for  exception  relief 
filed  by  firms  where  economic  disin¬ 
centives  inhibit  the  purchase  of  Cali¬ 
fornia  crude  oil.  It  is  our  view  that  ex¬ 
ception  relief  from  the  EIntitlements 
Program  would  be  appropriate  under 
the  gross  inequity  standard  where  a 
showing  is  made  that  relief  is  neces¬ 


sary  to  offset  high  transportation  and 
other  costs  and  where  there  is  the 
danger  that  continued  production  of 
crude  oil  involved  would  be  imeconom- 
ic  unless  relief  were  approved.  It  is  the 
DOE’S  hope  that  firms  will  submit 
such  applications  at  the  earliest  possi¬ 
ble  date. 

To  facilitate  its  review  of  exception 
requests  in  which  non-Califomlan  re¬ 
finers  seek  to  remove  the  economic 
disincentives  that  would  otherwise 
prevent  them  from  processing  Califor¬ 
nia  crude  oil,  the  Office  of  Hearings 
and  Appeals  is  interested  in  soliciting 
views  from  affected  parties.  'The 
Office  of  Hearings  and  Appeals  is  par¬ 
ticularly  interested  in  receiving  the 
views  of  affected  parties  as  to  the  spe¬ 
cific  adjudicative  criteria  that  might 
be  applied  in  considering  exception  ap¬ 
plications  of  that  nature  and  the  data 
that  applicants  should  be  required  to 
furnish.  Consequently,  it  will  hold  a 
public  hearing  in  Los  Angeles,  Califor¬ 
nia  on  July  6,  1978,  in  order  to  receive 
oral  testimony '  with  respect  to  these 
issues. 

In  order  to  enable  the  participants 
at  that  hearing  to  focus  their  atten¬ 
tion  on  the  matters  which  are  of  par¬ 
ticular  concern  to  the  Office  of  Hear¬ 
ings  and  Appeals,  it  would  be  useful  to 
indicate  our  preliminary  views  at  this 
time. 

A  producer  or  refiner  might  be  able 
to  demonstrate  that  certain  California 
crude  oil  will  not  readily  be  purchased 
by  California  refineries  at  the  applica¬ 
ble  ceiling  prices  and  that  the  inability 
of  the  producer  to  sell  the  crude  oil  at 
that  price  will  require  a  well  to  be 
shut-in.  Exception  relief  would  nor¬ 
mally  be  granted  to  the  producers  to 
alleviate  that  situation  under  our  cur¬ 
rent  pr<x;edures;  however,  if  a  further 
showing  is  made  that  the  exception  re¬ 
quested  would  lead  to  the  use  of  Cali¬ 
fornia  crude  oil  in  a  domestic  refinery 
located  outside  of  California  in  place 
of  imported  crude  oil,  relief  could  be 
granted  to  the  refiner  to  enable  it  to 
purchase  and  process  the  California 
crude  oil  on  an  economic  basis. 

It  would  appear  that  a  refiner  which 
anticipates  purchasing  domestic  crude 
oil  that  has  in  the  past  been  processed 
in  California  refineries  and  physically 
transporting  the  crude  oil  to  a  refinery 
located  outside  of  California  should  be 
able  to  provide  rather  specific  infor¬ 
mation  with  respect  to  the  foreign 
crude  oil  that  would  be  replaced.  The 
data  regarding  the  replaced  foreign 
crude  oil  could  include:  the  character¬ 
istics  of  the  crude  oil  such  as  type, 
quantity  and  quality;  identification  of 
the  foreign  source;  the  landed  cost; 
contractual  purchase  arrangements;  a 
listing  of  products  produced  from  the 
crude  oil  and  their  current  market 
value;  and  the  cost  of  refining  the 
crude  oil.  In  addition,  it  would  appear 
that  the  refiner  should  be  able  to 
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readily  indicate  the  cost  of  transport¬ 
ing  the  domestic  crude  oil  to  the  refin¬ 
ery  which  will  process  the  crude  oil. 
the  cost  of  refining  the  crude  oil,  the 
products  to  be  produced  from  the 
crude  oil,  and  the  market  value  of 
those  products. 

It  is  of  course  possible  that  the  Cali¬ 
fornia  crude  oil  which  a  non-Califor¬ 
nian  refiner  acquires  might  also  be 
used  to  increase  its  runs  to  stills  by 
augmenting  its  current  feedstock  with 
California  crude  oil.  Under  these  cir¬ 
cumstances  data  similar  to  the  infor¬ 
mation  discussed  above  could  be  pro¬ 
vided  as  to  the  relative  costs  of  acquir¬ 
ing  California  crude  oil  as  contrasted 
with  other  available  feedstocks.  An¬ 
other  factor  that  would  be  taken  into 
account  in  making  the  Judgment  as  to 
whether  an  exception  should  be  grant¬ 
ed  under  these  circumstances  is  the 
extent  to  which  approval  of  the  excep¬ 
tion  would  result  in  a  shut-in  of  non- 
Califomian  crude  oil  production  that 
is  currently  being  recovered. 

In  analyzing  exception  applications 
to  accord  additionai  entitlements  to 
California  crude  oil  it  would  also 
appear  to  be  useful  to  receive  specific 
data  regarding  the  refinery  which  pro¬ 
poses  to  process  the  crude  oil.  That 
data  could  include,  for  each  of  the  last 
12  months,  the  source,  quantity,  qual¬ 
ity,  and  cost  of  each  type  of  crude  oil 
processed  at  the  refinery,  the  volume 
of  each  product  produced,  and  refin¬ 
ing  costs.  The  Office  of  Hearings  and 
Appeals  would  find  it  very  useful  to  re¬ 
ceive  the  comments  of  interested  per¬ 
sons  as"  to  the  feasibility  of  providing 
data  of  that  type  in  exception  applica¬ 
tions  relating  to  California  crude  oil. 

A  further  issue  which  will  be  present 
in  exception  submissions  involving 
California  crude  oil  is  the  appropriate 
level  of  relief  from  the  Entitlements 
Program.  We  presently  anticipate  that 
the  level  of  relief  to  be  accorded  would 
be  calculated  by  comparing  the  costs 
and  revenues  associated  with  process¬ 
ing  the  displaced  foreign  crude  oil 
with  similar  data  for  processing  the 
domestic  crude  oil.  However,  after  that 
comparison  is  made,  it  would  still 
appear  to  be  necessary  to  provide  an 
additional  benefit  to  lead  a  refiner  to 
the  conclusion  that  it  would  be  worth¬ 
while  for  the  firm  to  abandon  an  es¬ 
tablished  arrangement  for  obtaining 
crude  oil  and  to  purchase  California 
crude  oil  instead.  One  possibility  is  to 
provide  additional  entitlement  excep¬ 
tion  relief  equal  to  the  21 -cent  per 
barrel  incentive  for  refining  domestic 
crude  oil  provided  in  §  211.67(i)(4).  In 
this  regard,  we  request  comments  as  to 
whether  it  would  be  sufficient  to  es¬ 
tablish  criteria  under  which  relief 
granted  would  be  based  solely  on  the 
refiner’s  transportation  costs  and  any 


reduced  revenue  expectation  due  to 
changed  product  yield. 

We  are  hopeful  that  the  type  of  spe¬ 
cific  standards  that  might  be  devel¬ 
oped  for  evaluating  exception  applica¬ 
tions  will  enable  firms  to  submit  rela¬ 
tively  simple  economic,  financial  and 
operating  data.  It  is  our  further  expec¬ 
tation  that  the  type  of  date  submitted 
will  enable  the  Office  of  Hearings  and 
Appeals  to  resolve  the  cases  before  it 
within  several  weeks.,  after  all  neces¬ 
sary  material  has  been  provided  by  the 
applicant.  Consequently,  we  are  inter¬ 
ested  in  receiving  suggestions  as  to 
techniques  that  would  facilitate  the 
expeditious  processing  of  applications 
for  exception  by  non-Califomian  re¬ 
finers.  Suggestions  regarding  a  simpli¬ 
fied  date  submission  format,  as  well  as 
calculation  methods  to  be  used  in  de¬ 
termining  the  level  of  relief,  would  be 
very  useful.  Since  any  exceptions 
granted  would  be  reviewed  periodical¬ 
ly,  we  are  also  interested  in  comments 
on  the  appropriate  time  period  for 
conducting  such  reviews.  The  Office  of 
Hearings  and  Appeals  is  aware  of  the 
need  for  contractual  certainty  between 
refiners  and  producers,  but  believes 
that  it  is  nevertheless  necessary  to 
review  the  exceptions  periodically  in 
order  to  determine  whether  the  basis 
for  exception  relief  continues  to  exist. 
Comments  should  focus  on  whether  a 
three,  six,  or  twelve  month  review 
period  would  achieve  the  most  desir¬ 
ous  balance  of  these  objectives. 

Public  Hearing  and  Comment 
Procedure 

WRITTEN  COMMENTS 

It  would  be  useful  for  the  Office  of 
Hearings  and  Appeals  to  receive  writ¬ 
ten  comments  prior  to  the  date  on 
which  the  public  hearing  is  being  con¬ 
ducted.  Accordingly,  those  comments 
are  requested  to  be  submitted  no  later 
than  June  30, 1978. 

Any  person  that  wishes  to  do  so 
may,  however,  submit  additional  writ¬ 
ten  views  or  comments  with  respect  to 
the  matters  discussed  in  this  Notice. 
Those  comments  should  be  submitted 
no  later  than  July  25,  1978.  Any 
person  that  did  not  previously  do  so 
may  also  submit  written  conunents  by 
July  25,  1978.  All  comments  should  be 
addressed  to  the  Office  of  Public 
Hearing  Management  at  the  address 
indicated  above  and  should  be  identi¬ 
fied  on  the  outside  envelope  and  on 
the  document  with '  the  designation; 
“Exception  Applications  Relating  to 
the  Use  of  California  Crude  Oil.”  Fif¬ 
teen  copies  should  be  submitted. 

Any  information  or  data  submitted 
which  a  person  considers  to  be  confi¬ 
dential  must  be  so  identified.  Two 
copies  of  the  confidential  material 
should  be  provided.  We  reserve  the 
right  to  determine  the  confidential 


status  of  such  information  or  data  and 
to  treat  it  according  to  our  determina¬ 
tion. 

PUBLIC  HEARING 

As  stated  above,  the  Office  of  Hear¬ 
ings  and  Appeals  has  scheduled  a 
public  hearing  in  order  to  receive  oral 
comments  on  the  standards  for  excep¬ 
tion  relief.  The  hearing  will  be  held  in 
Los  Angeles,  California,  on  July  6, 
1978,  at  the  Los  Angeles  Convention 
Center,  1201  Figeroa  Street,  Room 
207,  Los  Angeles,  California  90015,  at 
9:30  a.m.  Any  person  who  wishes  to 
make  an  oral  presentation  at  this 
hearing  should  contact  Ms.  Debra  Kid- 
well  at  the  address  provided  at  the  be¬ 
ginning  of  this  notice  by  June  27, 1978. 
The  Office  of  Hearings  and  Appeals 
reserves  the  right  to  limit  the  number 
of  persons  to  be  heard  and  to  establish 
the  procedures  governing  the  conduct 
of  the  hearing.  Those  selected  to  make 
oral  presentations  will  be  notified  by 
telephone  on  June  30,  1978.  The  Direc¬ 
tor  of  the  Office  of  Hearings  and  Ap¬ 
peals  will  preside  at  the  hearing. 

If  any  person  wishes  to  ask  a  ques¬ 
tion  of  any  person  who  has  made  an 
oral  presentation  at  the  hearing,  he  or 
she  may  submit  the  question,  in  writ¬ 
ing,  to  the  presiding  officer.  The  pre¬ 
siding  officer  will  determine  whether 
the  question  is  relevant  and  whether 
the  time  limitations  permit  it  to  be 
presented  for  an  answer.  Any  further 
procedural  rules  needed  for  the  proper 
conduct  of  the  hearing  wiU  be  an- 
noimced  by  the  presiding  officer. 

A  transcript  of  the  hearing  will  be 
made  and  may  be  purchased  from  the 
reporter.  The  DOE  will  retain  the 
entire  record  of  the  hearing  and  will 
make  it  available  for  inspection  at  the 
Public  Docket  Room  of  the  Office  of 
Hearings,  and  Appeals,  Room  B-120. 
2000  M  Street,  NW..  Washington.  D.C. 
20461,  between  the  hours  of  1:00  p.m. 
and  5:00  p.m.,  Monday  through 

Friday. 

(Emergency  Petroleum  Allocation  Act  of 
1973,  Pub.  L.  93-159,  as  amended.  Pub.  L. 

93- 511,  Pub.  L.  94-99,  Pub.  L.  94-133,  Pub.  L. 

94- 163,  and  Pub.  L.  94-385;  Federal  Energy 
Administration  Act  of  1974,  Pub.  L.  93-275, 
as  amended.  Pub.  L.  94-332,  Pub.  L.  94-385, 
Pub.  L.  95-70,  Pub.  L.  95-91;  Energy  Policy 
and  Conservation  Act,  Pub.  L.  94-163,  a.s 
amended.  Pub.  L.  94-385,  Pub.  L.  95-70; 
Energy  Conservation  and  Production  Act, 
Pub.  L.  94-385,  as  amended.  Pub.  L.  95-70, 
Pub.  L.  95-91;  Department  of  Energy  Orga¬ 
nization  Act.  Pub.  L.  95-91;  E.O.  11790,  39 
FR  23185;  E.O.  12009,  42  FR  46267.) 

Issued  in  Washington,  D.C.,  June  15, 
1978. 

Melvin  Goldstein, 
Director,  Office  of 
Hearings  and  Appeals. 

[FR  Doc.  78-17182  Piled  6-19-78;  9:48  ami 
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Advance  Ordent  are  now  being  Accepted 
for  delivery  in  about  6  weeks 


CODE  OF  FEDERAL  REGULATIONS 


(Revised  as  of  October  1,  1977) 

Quantity  Volume  Price 

_ Title  42— Public  Health  (Parts  1  to  399)  $5.50 

_ Title  42— Public  Health  (Part  400  to  End)  4.75 

_ Title  46— Shipping  (Part  200  to  End)  6.00 

_ Title  49— Transportation  (Parts  100  to  199)  8.25 

_ Title  49— Transportation  (Parts  1000  to  1199)  5.75 


Total  Order 


Amount 

$ _ 


[A  Cumulative  checklist  of  CFR  issuances  for  1978  appears  in  the  first 
issue  of  the  Federal  Register  each  month  under  Title  1.  In  addition,  a 
checklist  of  current  CFR  volumes,  comprising  a  complete  CFR  set, 
appears  each  month  in  the  LSA  (List  of  CFR  Sections  Affected)] 


PLEASE  DO  NOT  DETACH 


MAIL  ORDER  FORM  To: 

Superintendent  of  Documents,  Government  Printing  Office,  Washington,  D.C  20402 

Enclosed  find  $ . ( check  or  money  order)  or  chnrge  to  my  Deposit  Account  No . 

Please  send  me . copies  of: 


PLEASE  FILL  IN  MAILING  LABEL  .  - 

BELOW  Street  address _ _ _ .... _ ...... _ _ 

City  and  State  _ _ _  ZIP  Code 

FOR  PROMPT  SHIPMENT.  PLEASE  PRINT  OR  TYPE  ADDRESS  ON  LABEL  BELOW,  INCLUDING  YOUR  ZIP  CODE 

SUPERINTENDENT  OF  DOCUMENTS 
U.S.  GOVERNMENT  PRINTING  OFFICE 
WASHINGTON,  D.C.  20402 

OFFICIAL  BUSINESS 

Name  - 

Street  addreas 


POSTAGE  AND  FEES  PAID 
U.S.  GOVERNMENT  PRINTING  OFFICE 

JTS 

SPEQAL  FOURTH-CLASS  RATE 
BOOK 


FOR  USEOFSUPT.DOCS. 

- Enclosed _ .... 

To  be  mailed 
_ later _ 

- Subscription _ _ 

Refund _ _ _ _ 

Postage....... _ _ 

Foreign  Handling. 


City  and  State 


ZIP  Code... 


